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MILK  IN  THE  PHILADELPHIA,  PA.,  AND 

WILMINGTON,  DEL.,  MARKETING 
AREAS 

Decision  on  Proposed  Amendments 

to  Tentative  Marketing  Agreements 

and  to  Orders 

Milk  in  the  Philadelphia,  Pennsyl¬ 
vania,  and  Wilmington,  Delaware,  mar¬ 
keting  areas  (to  be  newly  designated  as 
“Delaware  Valley  Marketing  Area”) : 

Pursuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.C.  601  et  seq.), 
and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900) ,  public  hearings 
were  held  at  Philadelphia,  Pennsylvania, 
March  5-April  2,  1963,  and  September 
13-14,  1962,  pursuant  to  notices  thereof 
issued  on  November  20,  1962  (27  F.R. 
11673);  November  30,  1962  (27  FR. 
11999) ;  February  26,  1963  (28  F.R.  2009) 
and  August  15,  1962  (27.  FR.  8380). 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  such  hearings  and  the  records 
thereof,  the  Assistant  Secretary  of  Agri¬ 
culture  on  September  30,  1963  (28  FR. 
10646;  FR.  Doc.  63-10506)  and  June  7, 
1963  (28  F.R.  6171;  F.R.  Doc.  63-6221) 
filed  with  the  Hearing  Clerk,  United 
States  Department  of  Agriculture,  his 
recommended  decisions  containing  notice 
of  the  opportunity  to  file  written  excep¬ 
tions  thereto. 

The  material  issues,  findings  and  con¬ 
clusions,  rulings,  and  general  findings 
of  the  recommended  decisions  (28  FR. 
10646;  FR.  Doc.  63-10506  and  28  F.R. 
6171;  FR.  Doc.  63-6221)  are  consolidated 
into  this  final  decision  and  are  hereby 
approved  and  adopted  as  if  set  forth  in 
full  herein  subject  to  the  following  mod¬ 
ifications  (The  material  issues  3  through 
6  above  were  previously  set  forth  as 
issues  1  through  4,  respectively,  in  the 
decision  issued  June  7,  1963  (28  FR. 
6171)) : 

Issues  1  through  2(e)  (Hearing  March 
5-April  2, 1963) : 

1.  Under  issue  No.  2  Terms  and  “pro¬ 
visions  of  the  order  the  first  paragraph 
is  changed  and  the  second  and  third  par¬ 
agraphs  deleted. 

2.  Under  issue  No.  2(b)  Milk  to  be 
priced  and  pooled  a  new  paragraph  is 
added  after  the  second  and  after  the 
fifth  paragraphs. 

3.  Under  issue  No.  2(c)  Classification 
of  milk  the  first  paragraph  is  changed 
and  a  new  paragraph  is  added  after  the 
last  paragraph. 

4.  Under  issue  No.  2(d)  Class  I  milk 
pricing  factors  the  first  and  second  par¬ 
agraphs  are  changed. 

5.  Under  issue  No.  2(e)  Administrative 
and  miscellaneous  changes  two  new  par¬ 
agraphs  are  added  after  the  last  para¬ 
graph. 


6.  Immediately  preceding  the  para¬ 
graph  headed  Rulings  on  proposed  find¬ 
ings  and  conclusions  a  new  subtitle  and 
three  new  paragraphs  are  added. 

Issues  3-6  (Hearing  September  13-14, 
1962) : 

7.  Under  issue  No.  3  (issue  No.  1 — 28 
F.R.  6171)  the  second,  ninth  and  six¬ 
teenth  paragraphs  are  changed  and  a 
new  paragraph  is  added  after  the  nine¬ 
teenth  paragraph. 

8.  Under  issue  No.  4  (issue  No.  2 — 28 
F.R.  6171)  the  third  and  eighth  para¬ 
graphs  are  changed  and  the  ninth  para¬ 
graph  is  deleted. 

9.  Under  issue  No.  5(a)  (issue  No. 
3(a) — 28  F.R.  6171)  the  fifth  paragraph 
is  deleted. 

10.  Under  issue  No.  5(b)  (issue  No. 
3(b) — 28  F.R.  6171)  the  eighth  and  ninth 
paragraphs  are  deleted;  the  tenth  para¬ 
graph  is  changed;  the  eleventh  para¬ 
graph  and  all  the  material  under  the 
hearing  (i)  Transfers  from  an  unregu¬ 
lated  supply-type  plant  to  a  regulated 
distributing- type  plant  are  changed;  the 
paragraphs  designated  (iii)  are  deleted 
and  the  paragraph  designated  (iv)  is 
redesignated  (iii) ;  and  the  paragraph 
immediately  preceding  issue  No.  5(c) 
(issue  No.  3(c)— 28  F.R.  6171)  is  deleted. 

11.  Under  issue  No.  5(c)  (issue  No. 
3(c) — 28  F.R.  6171)  the  second  and 
fourth  paragraphs  are  changed. 

12.  Under  issue  No.  6  (issue  No.  4 — 
28  F.R.  6171)  the  first,  third,  fifth,  sev¬ 
enth  and  tenth  paragraphs  are  changed. 

The  material  issues  on  the  record  of 
the  March  5-April  2,  1963,  hearing  re¬ 
late  to: 

1.  Extension  of  the  marketing  area 
and  merger  of  Orders  No.  4  and  No.  10; 

2.  Appropriate  terms  and  provisions 
of  the  order  with  respect  to: 

(a)  The  distribution  of  returns  to  pro¬ 
ducers  on  a  a  marketwide  or  individual- 
handler  pool  basis; 

(b)  Milk  to  be  priced  and  pooled; 

(c)  Classification  (including  trans¬ 
fers)  and  allocation  of  milk; 

(d)  The  method  of  determining  the 
Class  I  price  and  the  application  of  lo¬ 
cation  differentials;  and 

(e)  Administrative  and  miscellaneous 
provisions. 

The  material  issues  on  the  record  of 
the  September  13-14,  1962,  hearing  re¬ 
late  to: 

3.  Modification  of  order  provisions 
which  apply  to  milk  disposed  of  in  other 
Federal  order  markets  by  Philadelphia 
and  Wilmington  handlers; 

4.  Incidence  of  order  provisions  on 
any  plant  qualified  both  as  a  “producer 
milk  plant”  under  the  Philadelphia  order 
and  as  a  fully  regulated  plant  under  the 
provisions  of  another  Federal  order; 

5.  Allocation  of  milk  from  various 
sources  to  classes  of  utilization;  and 

6.  Classification  and  assignment  of 
certain  uses  of  milk. 

Findings  and  conclusions.  The  follow¬ 
ing  findings  and  conclusions  on  the  ma¬ 
terial  issues  are  based  on  evidence  pre¬ 
sented  at  the  hearing  and  the  record 
thereof : 

1.  Extension  of  the  marketing  area 
and  merger  of  Orders  No.  4  and  No.  10. 
The  marketing  area  of  Order  No.  4  should 
be  extended  to  include  all  territory  in 


the  State  of  New  Jersey  not  now  in¬ 
cluded  in  the  New  York-New  Jersey 
(Order  No.  2)  marketing  area.  (This 
area  of  proposed  extension  is  hereinafter 
referred  to  as  southern  New  Jersey.) 
In  addition,  the  Wilmington  (Order  No. 
10)  and  the  Philadelphia  (Order  No.  4) 
marketing  orders  should  be  merged. 
This  combined  area  of  regulation  as 
herein  recommended  should  be  desig¬ 
nated  the  “Delaware  Valley  marketing 
area”. 

The  southern  New  Jersey  area  here 
under  consideration  includes  all  territory 
in  the  State  of  New  Jersey  within  the 
boundaries  of  the  counties  of:  Atlantic, 
Burlington,  Camden,  Cape  May,  Cum¬ 
berland,  Gloucester,  Mercer,  Ocean  (ex¬ 
cept  the  boroughs  of  Bay  Head,  Beach- 
wood,  Island  Heights,  Lakehurst,  Laval- 
lette,  Mantoloking,  Ocean  Gate,  Pine 
Beach,  Point  Pleasant,  Point  Pleasant 
Beach,  Seaside  Heights,  Seaside  Park, 
South  Toms  River,  and  the  townships 
of  Berkeley,  Brick,  Dover,  Jackson,  Lake- 
wood,  Manchester,  and  Plumsted)  and 
Salem. 

The  existing  marketing  area  of  Order 
No.  4  includes  Philadelphia  and  Dela¬ 
ware  Counties  together  with  portions  of 
Montgomery  and  Bucks  Counties,  all 
in  Pennsylvania.  The  Order  No.  10  area 
includes  that  portion  of  New  Castle 
County,  Delaware,  lying  north  of  the 
Chesapeake  and  Delaware  Canal. 

Federal  regulation  of  southern  New 
Jersey  was  proposed  by  the  three  prin¬ 
cipal  cooperative  associations  supplying 
milk  for  distribution  in  that  area.  The 
primary  handlers  in  southern  New  Jersey 
joined  the  proponent  cooperatives  in 
supporting  regulation  of  southern  New 
Jersey. 

State  milk  control  has  been  in  effect 
in  the  State  of  New  Jersey  since  1933. 
The  New  Jersey  Office  of  Milk  Industry, 
which  administers  the  State  regulation, 
has  established  both  minimum  producer 
and  resale  prices.  However,  because  of 
the  inability  of  the  State  to  enforce  min, 
imum  producer  prices  on  milk  received 
from  out  of  State  and  because  of  the 
location  of  the  State  in  relation  to  milk 
producing  areas  in  Pennsylvania,  Dela¬ 
ware,  Maryland,  and  New  York,  many 
handlers  secure  all  or  a  major  part  of 
their  supplies  outside  the  jurisdiction  of 
the  Office  of  Milk  Industry  at  prices  un¬ 
related  to  and  substantially  below  those 
established  under  the  New  Jersey  regu¬ 
lation.  In  some  cases  the  outside  milk 
is  priced  under  the  Philadelphia,  Wil¬ 
mington,  or,  New  York-New  Jersey  Fed¬ 
eral  orders  and  in  other  cases  the  milk  is 
not  priced  under  any  regulation. 

In  addition,  the  New  Jersey  regulation 
permits  the  purchase  of  milk  from  pro¬ 
ducers  under  a  “norm  and  excess”  plan. 
The  delineation  and  modification  of  the 
“norms”  are  made  by  the  purchasing 
handler  with  approval  of  producers.  Ex¬ 
cess  milk  is  priced  under  the  State  regu¬ 
lation  as  surplus  milk  regardless  of  use. 
Hence,  handlers  have  had  the  ability  to 
secure  some  low  priced  milk  for  Class  I 
use  even  from  local  New  Jersey  pro¬ 
ducers. 

The  permanent  population  of  southern 
New  Jersey  is  approximately  1.4  million 
people.  Much  of  the  area  is  highly  ur- 
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bgoized  and/or  industrialized,  and  since 
population  density  is  rapidly  increasing 
milk  sales  in  the  area  have  also  been  in¬ 
creasing.  However,  a  diminishing  pro¬ 
portion  of  such  milk  sales  are  being  sup¬ 
plied  by  New  Jersey  dairymen. 

In  1942  dairy  farmers  in  southern  New 
Jersey  produced  77  percent  of  the  milk 
needed  for  Class  I  purposes.  In  1961  such 
dairy  farmers  produced  only  34  percent 
of  the  Class  I  requirements  of  the  area. 
Currently,  there  are  about  270  New  Jer¬ 
sey  producers  shipping  milk  to  34  non- 
federally  regulated  handlers  in  southern 
New  Jersey.  In  addition,  a  substantial 
number  of  southern  New  Jersey  dairy 
farmers  deliver  their  milk  to  regulated 
plants  under  the  Philadelphia,  Wilming¬ 
ton.  or  New  York-New  Jersey  Federal 
orders. 

Class  I  sales  of  fluid  milk  products  in 
southern  New  Jersey  are  approximately 
35  million  pounds  per  month  with  a 
seasonal  peak  in  August.  The  seasonal 
increase  in  sales  is  due  to  the  summer 
population  increase  at  seashore  resorts. 
It  is  estimated  that  700,000  persons  take 
up  temporary  residence  at  the  resort 
area. 

The  Class  I  distribution  within  the 
area  is  made  by  56  handlers.  Ten  of 
these  handlers  are  regulated  by  Federal 
Order  No.  2  (New  York-New  Jersey  mar¬ 
keting  area) ;  12  by  Order  No.  4  (Phila¬ 
delphia,  Pennsylvania,  marketing  area) 
or  Order  No.  10  (Wilmington,  Delaware, 
marketing  area) ;  and  34  are  not  regu¬ 
lated  by  any  Federal  order.  The  10 
Federal  Order  No.  2  handlers  distribute 
approximately  7  percent  of  the  total 
Class  I  sales  in  southern.  New  Jersey. 
However,  85  percent  of  these  southern 
New  Jersey  sales  are  in  Mercer  County, 
immediately  adjacent  to  the  present  New 
York-New  Jersey  marketing  area.  The 
fluid  milk  sales  of  Order  No.  2  handlers 
in  Mercer  County  represent  about  40 
percent  of  the  total  sales  in  the  county. 
The  12  handlers  regulated  by  Order  No. 
4  or  Order  No.  10  distribute  approxi¬ 
mately  40  percent  of  the  total  Class  I 
sales  in  southern  New  Jersey.  Thirty 
of  the  34  unregulated  handlers  average 
less  than  10,000  quarts  of  Class  I  dispo¬ 
sition  per  day.  In  addition,  there  are 
reported  to  be  19  producer-handlers  sell¬ 
ing  milk  in  this  southern  New  Jersey 
area. 

Most  of  the  12  handlers  regulated  by 
Order  No.  4  or  Order  No.  10  distributing 
in  southern  New  Jersey  have  routes  ex¬ 
tending  throughout  the  entire  area. 

The  Order  No.  4  and  No.  10  regulated 
handlers  operate  plants  located  in  Tren¬ 
ton,  Camden  and  Philadelphia.  These 
handlers  have  retail  and  wholesale 
routes  extending  throughout  the  South 
Jersey  marketing  area.  Bottled  milk 
from  the  plants  mentioned  above  is  de¬ 
livered  to  depots  in  the  Atlantic  City, 
Trenton,  Hammonton  and  Wildwood 
areas.  Two  of  these  handlers  have  route 
sales  extending  into  the  Order  No.  2 
marketing  area.  The  Order  No.  2  regu¬ 
lated  handlers  distribute  milk  on  routes 
along  the  fringe  areas  of  Order  No.  2, 
mostly  in  Mercer  County  and  to  a  limited 
extent  in  other  areas. 

Three  of  the  handlers  not  regulated 
by  Federal  orders  distribute  in  a  sub¬ 
stantial  portion  of  the  area. 
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An  unregulated  plant  located  in  At¬ 
lantic  City  distributes  milk  on  retail  and 
wholesale  routes  in  Vineland,  Bridgeton 
and  Cape  May.  A  plant  in  Bridgeton 
has  retail  and  wholesale  routes  extending 
from  Bridgeton  to  Camden.  A  plant  In 
Burlington  County  has  retail  and  whole¬ 
sale  routes  servicing  Trenton,  Camden, 
Long  Beach  Island  and  Bridgeton.  The 
sales  distribution  of  the  remaining  han¬ 
dlers  is  primarily  local  in  character. 

While  an  unstable  marketing  situation 
has  existed  in  southern  New  Jersey  for 
an  extended  period  of  time,  the  situation 
became  acute  in  October  of  1962  when, 
because  of  certain  changes  in  the  regu¬ 
lations  of  the  Office  of  Milk  Industry 
of  the  State  of  New  Jersey,  handlers  in 
southern  New  Jersey  notified  their  dairy 
farmers  that  after  60  days  (such  notice 
is  required  under  the  New  Jersey  regu¬ 
lation)  they  would  discontinue  the  pur¬ 
chase  of  milk  from  such  dairy  farmers. 
The  reason  given  by  the  dealers  for  this 
action  was  that  milk  could  be  purchased 
cheaper  from  out-of-State  sources. 
During  the  early  part  of  December  1962 
the  Office  of  Milk  Industry  cancelled  for 
a  period  of  180  days  the  action  taken 
in  October.  Official  notice  is  taken  of 
a  subsequent  announcement  by  the  Office 
of  Milk  Industry  extending  such  cancel¬ 
lation  for  an  additional  180-day  period. 
As  a  result  of  these  actions  by  the  Office 
of  Milk  Industry,  handlers  have  not  car¬ 
ried  through  their  expressed  intent  of 
laying  off  local  producers. 

New  Jersey  producers  delivering  to  lo¬ 
cal  handlers  do  not  have  a  secure  mar¬ 
ket  for  their  milk.  The  situation  in 
southern  New  Jersey  constitutes  a  con¬ 
tinuing  threat  to  a  dependable  supply 
of  pure  and  wholesome  milk  in  that  area. 
Federal  regulation  is  the  only  appropri¬ 
ate  means  by  which  orderly  marketing 
may  be  assured  and  such  regulation  will 
tend  to  effectuate  the  declared  policy  of 
the  Act.  A  classified  pricing  plan  based 
on  audited  utilization  of  all  handlers  will 
provide  a  uniform  pricing  system  for 
milk  and  assure  a  fair  division  of  returns 
among  all  producers  who  sell  in  this 
market.  The  public  hearing  procedure 
required  by  the  Agricultural  Marketing 
Agreement  Act  will  provide  opportunity 
for  representatives  of  producers,  han¬ 
dlers,  and  to  the  public  to  present  infor¬ 
mation  on  marketing  conditions  and  par¬ 
ticipate  in  the  determination  of  prices  for 
milk  in  the  marketing  area. 

The  extended  marketing  area  should 
include  also  the  area  now  under  regula¬ 
tion  by  Order  No.  10.  Extension  of  the 
Philadelphia  marketing  area  to  Include 
southern  New  Jersey  will  bring  under 
regulation  of  that  order  the  largest  plant 
now  regulated  under  the  Wilmington  or¬ 
der.  The  proximity  of  this  area  to  and 
interrelationship  with  the  Philadelphia 
market  and  the  southern  New  Jersey  area 
suggests  a  single  regulation.  This  action 
was  proposed  and  generally  supported 
at  the  hearing  by  three  principal  coop¬ 
eratives  representing  producers  in  the 
Philadelphia  and  Wilmington  markets 
and  in  southern  New  Jersey,  and  by  the 
Philadelphia  Milk  Dealer’s  Association. 
Handlers  regulated  under  the  Wilming¬ 
ton  order  opposed  any  change  in  the 
Class  I  price  applicable  to  Wilmington 
plants  if  the  orders  were  merged.  The 
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price  issue  is  discussed  later  in  this  de¬ 
cision. 

The  several  health  regulations  govern¬ 
ing  the  production  and  sale  of  milk  in 
the  expanded  marketing  area  as  herein 
recommended  are  essentially  similar. 
Several  handlers  now  regulated  by  Order 
No.  4  distribute  milk  in  the  existing  Or¬ 
der  No.  10  marketing  area  and  in  south¬ 
ern  New  Jersey.  Several  Order  No.  10 
handlers  distribute  generally  in  southern 
New  Jersey  and  in  the  Philadelphia  mar¬ 
keting  area.  The  processing  and  bottl¬ 
ing  plants  of  several  regulated  handlers 
(both  Order  No.  4  and  Order  No.  10)  are 
located  in  southern  New  Jersey  and  such 
handlers  distribute  generally  in  southern 
New  Jersey  as  well,  as  in  the  presently 
defined  marketing  areas. 

It  is  concluded  that  a  single  order  is 
needed  to  regulate  the  handling  of  milk 
in  the  present  Philadelphia  and  Wil¬ 
mington  marketing  areas  and  in  south¬ 
ern  New  Jersey.  It  should  be  designated 
the  “Delaware  Valley  marketing  area” 
in  recognition  of  the  general  geography 
and  location  of  the  area. 

Order  No.  4  handlers  proposed  further 
extension  of  the  marketing  area  to  in¬ 
clude  64  additional  townships  and  7 
boroughs  in  Bucks,  Montgomery,  and 
Chester  Counties,  Pennsylvania.  In  gen¬ 
eral,  the  proposed  addition  would  en¬ 
compass  all  territory  outside  the  existing 
marketing  area  in  which  present  Order 
No.  4  handlers  with  membership  in  the 
Philadelphia  Milk  Dealer’s  Association 
do  business. 

In  support  of  their  proposal  propo¬ 
nents  relied  upon  a  previous  decision  of 
the  Secretary  which  raised  a  question  as 
to  the  appropriateness  of  the  then  exist¬ 
ing  marketing  area. 

Presently  regulated  Order  No.  4  han¬ 
dlers  do  a  substantial  business  in  the 
area  of  requested  extension,  approach¬ 
ing  60  percent  of  the  total  as  estimated 
from  population  and  average  consump¬ 
tion  figures.  Nevertheless,  the  propor¬ 
tion  of  the  total  business  done  by  such 
handlers  in  the  several  townships  and 
boroughs  varies  substantially  by  locality. 
The  evidence  submitted  is  insufficient  to 
determine  the  patterns  of  distribution  of 
the  presently  unregulated  handlers  in 
the  area,  or  to  establish  with  assurance 
which,  and  how  many,  new  handlers 
would  be  brought  under  regulation  if 
only  segments  of  the  proposed  area  were 
included. 

The  area  in  question  is  regulated  un¬ 
der  orders  issued  by  the  Pennsylvania 
State  Milk  Control  Commission  and  the 
Class  I  price  under  such  orders  substan¬ 
tially  exceeds  the  Class  I  milk  price  under 
thoj^roi  order.  While  proponents 
allege  that  presently  nonfederally  regu¬ 
lated  handlers  have  a  pricing  advantage, 
they  offered  no  substantive  evidence  in 
support  of  their  position.  They  base 
their  position  on  the  fact  that  some  un¬ 
regulated  handlers  carry  a  greater  va¬ 
riety  of  products  and  sell  at  the  Penn¬ 
sylvania  Milk  Control  Commission  min¬ 
imum  resale  prices  rather  than  the  higher 
price  at  which  Order  No.  4  handlers  sell. 
The  advantage  they  contend  results  from 
the  unregulated  handler’s  ability  to  se¬ 
cure  milk  unpriced  by  either  Federal  or 
State  orders.  In  fact,  however,  propo¬ 
nents  were  unable  to  substantiate  that 
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any  unregulated  competitor  in  this  area 
was  buying  any  milk  not  fully  priced 
under  the  State  orders. 

Producers  did  not  support  the  pro¬ 
posed  extension.  One  cooperative  as¬ 
sociation  (which  operates  a  plant  fully 
regulated  under  either  the  New  York- 
New  Jersey  or  Philadelphia  orders  de¬ 
pending  upon  the  utilization  and  dis¬ 
tribution  of  milk  by  such  cooperative), 
with  a  large  number  of  its  membership 
located  within' the  proposed  area  of  ex¬ 
tension  and  also  with  substantial  Class 
I  distribution  in  this  area,  opposed  the 
extension.  The  spokesman  for  the  co¬ 
operative  association  contended  that 
there  is  no  evidence  of  disorderly  mar¬ 
keting  and  that  Order  No.  4  handlers  are 
not  disadvantaged  in  competing  with 
local  handlers. 

A  cooperative  association  represent¬ 
ing  the  majority  of  producers  under  the 
existing  Wilmington  order  proposed  that 
the  marketing  area  of  the  combined  or¬ 
der  be  further  extended  to  include  the 
remainder  of  the  territory  in  the  State 
of  Delaware.  However,  proponent  did 
not  support  the  proposal.  The  addition 
was  supported  by  several  regulated  han¬ 
dlers,  who  contended  that  they  do  sub¬ 
stantial  business  in  this  unregulated  area 
and  that  extension  of  regulation  would 
provide  assurance  that  their  competition 
has  no  procurement  advantage.  The 
handler  spokesman  could  not  say  wheth¬ 
er  regulated  handlers’  sales  in  the  pro¬ 
posed  area  of  extension  had  increased  or 
decreased  since  the  promulgation  of  the 
Wilmington  order  nor  could  he  substan¬ 
tiate  that  his  unregulated  competitors 
have  any  actual  procurement  advantage. 

Under  such  circumstances  there  is  no 
apparent  need  for  the  proposed  exten¬ 
sions  and  the  requests  for  inclusion  of 
such  additional  areas  are  denied. 

2.  Terms  and  provisions  of  the  order. 
The  terms  and  provisions  of  the  existing 
Philadelphia  and  Wilmington  orders  are 
essentially  similar.  Both  producers  and 
handlers  proposed  that  the  Philadelphia 
order,  with  specified  exceptions,  be 
adopted  as  the  appropriate  regulation 
covering  the  expanded  (Delaware  Val¬ 
ley)  marketing  area.  This  procedure  is 
adopted  herein  and,  except  as  specifi¬ 
cally  discussed  in  the  decision,  the  pro¬ 
visions  of  the  existing  Philadelphia  or¬ 
der  are  concluded  from  the  record  to 
be  the  appropriate  terms  and  provisions 
of  the  merged  and  extended  order. 

Likewise,  the  findings  and  conclusions 
made  in  this  decision  with  reference  to 
the  Philadelphia  and  Wilmington  orders 
apply  equally  to  the  proposed  regulation 
covering  the  marketing  area  as  extended. 
The  record  of  the  hearing  held  Septem¬ 
ber  13-14, 1962,  was  incorporated  by  ref¬ 
erence  as  part  of  the  record  of  the  hear¬ 
ing  held  March  5  through  April  2,  1963, 
and  the  findings  and  conclusions  and 
order  provisions  of  the  recommended 
decision  issued  June  7.  1963,  with  noted 
modifications,  were  made  a  part  of  the 
recommended  decision  of  September  30, 
1963,  on  the  record  of  the  March  5- 
April  2,  1963,  hearing. 

(a)  Distribution  of  returns  to  pro¬ 
ducers.  The  method  of  distributing  re¬ 
turns  to  producers  should  not  be  changed 
at  this  time. 


The  Act  provides  a  choice  of  two  meth¬ 
ods  of  pooling  returns  to  producers.  One 
is  the  marketwide  pool,  the  other  is  the 
individual-handler  pool.  In  an  individ¬ 
ual-handler  pool,  the  total  money  value 
of  all  milk  delivered  by  all  producers 
to  each  individual  handler  (pounds  of 
milk  in  each  class,  multiplied  by  the 
minimum  class  prices  with  adjustment 
for  butterfat  and  location  differentials) 
is  divided  by  the  total  amount  of  milk 
which  is  delivered  by  producers  to  such 
handler.  All  producers  supplying  such 
handler  are  paid  a  “uniform”,  or 
“blend”,  price  per  hundredweight.  The 
proportions  of  milk  used  in  the  respective 
classes  vary  among  handlers  and  there¬ 
fore  while  producers  supplying  each 
handler  receive  a  single  uniform  price 
for  milk  of  similar  quality  and  butterfat 
content,  the  uniform  prices  as  among 
handlers  vary. 

Under  a  marketwide  pool  the  total 
money  value  of  all  milk  received  by  all 
handlers  is  combined  into  one  market¬ 
wide  pool  and  the  total  value  is  divided 
by  the  total  amount  of  producer  milk 
which  is  to  be  priced.  All  producers  in 
the  market  are  paid  the  same  “uniform”, 
or  “blend”,  price  per  hundredweight  for 
their  milk,  except  for  specified  adjust¬ 
ments  provided  by  the  statute. 

Both  the  Philadelphia  and  Wilmington 
orders  have,  since  their  inception,  pro¬ 
vided  for  individual-handler  pooling. 
Under  the  individual-handler  pooling  ar¬ 
rangements,  certain  handlers  have  his¬ 
torically  maintained  essentially  only 
Class  I  use  and  hence  a  blend  price 
closely  approximating  the  Class  I  price. 
Other  handlers,  particularly  those  with 
manufacturing  operations  in  conjunc¬ 
tion  with  their  fluid  milk  operations, 
have  substantial  Class  H  utilization  and 
hence  return  to  their  producers  a  blend 
price  significantly  below  that  of  handlers 
maintaining  only  Class  I  operations.  As 
a  consequence  producers  in  these  mar¬ 
kets  are  accustomed  to  variations  in 
blended  prices  as  among  handlers. 

Both  local  cooperative  spokesmen  and 
handlers  supported  individual-handler 
pooling.  It  was  their  position  that  indi¬ 
vidual-handler  pooling  had  accommo¬ 
dated  the  Philadelphia  and  Wilmington 
markets  and  was  appropriate  for  the 
proposed  regulation.  They  contended 
that  competition  among  producers  for 
outlets  with  high  utilization  handlers 
was  a  substantial  incentive  for  continu¬ 
ing  the  production  of  quality  milk  and 
was  in  the  general  interest  of  both  pro¬ 
ducers,  handlers  and  the  public. 

Four  proposals  were  made  for  a  change 
to  marketwide  pooling.  Three  of  these 
proposals  were  from  interests  in  the  ad¬ 
jacent  New  York-New  Jersey  market  and 
the  fourth  was  by  a  Philadelphia  handler 
who,  in  addition  to  his  fluid  milk  busi¬ 
ness,  operates  a  separate  plant  manufac¬ 
turing  Italian-type  cheese.  The  latter 
proponent  offered  no  testimony  but  did 
bring  in  producer  and  dairy  farmer  wit¬ 
nesses  who  testified  generally  that  they 
had  had  difficulty  finding  a  market  for 
their  milk  and  believed  that  under  the 
existing  market  situation  they  would 
have  a  more  secure  market  under  mar¬ 
ketwide  pooling. 

The  New  York-New  Jersey  order  pro¬ 
ponents  for  marketwide  pooling  were  in¬ 


clined  to  blame  the  present  Philadelphia 
individual-handler  pool  for  part  of  the 
large  reserve  milk  supply  carried  in  the 
New  York-New  Jersey  pool.  They  con¬ 
tended  that  because  of  individual- 
handler  pooling  the  Philadelphia  market 
does  not  carry  its  fair  share  of  the  re¬ 
gional  reserve,  and  further,  that  Phila¬ 
delphia  handlers  refuse  milk  which  for 
lack  of  other  outlets  finds  its  way  to  the 
New  York-New  Jersey  pool. 

In  support  of  their  position  proponents 
offered  statistics  on  producer  movements 
which  purported  to  show  that  while 
there  were  shifts  of  producers  in  both 
directions  (Philadelphia  to  New  York- 
New  Jersey  and  vice  versa)  the  prepon¬ 
derance  of  such  shifting  was  out  of  the 
Philadelphia  market.  In  fact,  however, 
the  far  greater  number  of  producers 
added  by  Order  2  handlers  from  the 
overlapping  Pennsylvania  production 
area  of  the  two  markets  were  new  pro¬ 
ducers  or  producers  formerly  associated 
with  local  plants  not  regulated  under 
any  Federal  order. 

While  the  data  clearly  indicate  that 
producers  have  been  added  to  Order  2 
in  significantly  greater  numbers  than  to 
Order  4  (and  this  could  be  argued  as  evi¬ 
dence  that  Philadelphia  does  not  carry 
its  proportionate  share  of  the  reserve 
supply),  the  reasons  for  this  situation 
must  be  closely  examined. 

It  is  clear  in  certain  cases  brought  out 
on  the  record  that  some  Philadelphia 
handlers  have  laid  off  some  producers. 
It  is  equally  clear  that  producers  without 
a  market  have  difficulty  in  finding  a 
ready  outlet  in  the  Philadelphia  market. 
However,  the  individual-handler  pooling 
system  has  functioned  to  maintain  or¬ 
derly  marketing  in  the  area. 

The  New  York-New  Jersey  order  is 
unique  among  the  large  number  of  Fed¬ 
eral  orders.  Historically,  plants  have 
been  able  to  associate  their  supply  of 
milk  with  the  “pool”  through  the  “reg¬ 
ular”  pool  plant  provisions  without  ship, 
ment  of  any  milk  to  the  fluid  market. 
In  this  manner  plants  have  been  added 
to  the  pool  with  permanent  pooling 
status.  As  a  consequence,  for  many 
years  there  have  been  strong  incentives 
for  actively  encouraging  dairy  farmers 
to  enter  that  market. 

The  New  York-New  Jersey  market  has 
been  slow  in  comparison  to  the  Phila¬ 
delphia  and  Wilmington  markets  in 
shifting  to  farm  bulk  tanks.  Can  ship¬ 
pers  generally  have  found  a  ready  mar¬ 
ket,  at  New  York-New  Jersey  plants,  and 
hence,  when  confronted  with  the  cost  of 
a  farm  bulk  tank  as  a  condition  of  hold¬ 
ing  their  present  market  producers  fre¬ 
quently  elect  to  shift  markets.  This 
obviously  has  been  the  predominate 
reason  for  the  shifting  of  individual 
producers  from  Philadelphia  and  Wil¬ 
mington  markets  to  the  New  York-New 
Jersey  market. 

The  individual-handler  pooling  ar¬ 
rangement  has  accommodated  the  Phil¬ 
adelphia  market  since  the  inception  of 
the  order  and  is  supported  by  most  pro¬ 
ducers  and  handlers.  Pooling  does  not 
affect  handlers’  costs  of  milk  but  rather 
is  a  mechanism  for  distributing  returns 
to  producers.  It  is  not  apparent  at  this 
time  that  there  are  compelling  problems 
resulting  from  individual-handler  pool- 
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jug  which  require  a  different  pooling 
arrangement  for  the  Delaware  Valley 
market.  Accordingly,  it  is  concluded 
that  the  individual-handler  pooling 
should  be  provided  at  the  outset  of  the 
new  regulation. 

Notwithstanding  this  conclusion,  there 
is  some  question  whether  the  individual- 
handler  pooling  arrangement  can  be  ex¬ 
pected  to  accommodate  the  expanded 
market  for  an  extended  future  period. 
In  recent  years  several  plants  operated 
by  cooperative  associations  and  located 
beyond  the  normal  boundaries  of  the 
milkshed  have  been  brought  under  regu¬ 
lation  of  the  Philadelphia  order.  The 
m<ik  from  these  plants  has  essentially 
a  Class  I  market,  while  regular  Philadel¬ 
phia  producers,  more  favorably  located, 
have  either  lost  their  market  with  Phila¬ 
delphia  handlers  or  have  had  their  blend 
price  materially  reduced.  Under  the 
terms  of  the  order,  milk  from  these  dis¬ 
tant  plants  has  not  had  a  pricing  advan¬ 
tage  over  local  producer  milk.  Hence,  it 
is  not  clear  why  such  distant  sources  of 
supply  have  been  sought  by  handlers  in 
lieu  of  using  available  local  supplies. 
However,  had  there  been  a  marketwide 
pool,  the  prospects  of  a  market  blend 
price  as  compared  to  essentially  a  Class 
I  price  return,  might  well  have  resulted 
in  a  decision  on  the  part  of  such  co¬ 
operatives  not  to  place  their  plants  under 
the  Philadelphia  order. 

The  principal  bargaining  cooperative 
in  the  market  has  arrangements  with 
several  Philadelphia  handlers  whereby 
the  cooperative  is  responsible  for  dis¬ 
posing  of  milk  in  excess  of  the  handlers’ 
fluid  requirements.  The  cooperative  col¬ 
lects  payment  from  such  handlers  for 
milk  physically  delivered  and  these  pro¬ 
ceeds  are  reblended  with  the  monies  re¬ 
ceived  from  the  disposition  of  the  surplus 
milk.  The  cooperative  then  pays  the  in¬ 
dividual  producers.  The  milk  marketed 
by  the  cooperative  is  not  "producer  milk” 
under  the  terms  of  the  order  and  hence 
is  not  included  in  the  blended  prices 
computed  by  the  market  administrator 
for  such  handlers.  The  producers  in¬ 
volved,  in  reality,  receive  a  return  sub¬ 
stantially  different  from  the  blended 
prices  announced  for  such  handlers. 
The  volume  of  milk  involved  approaches 
a  million  pounds  per  month.  While  this 
arrangement  presently  involves  only 
three  handlers,  there  is  a  strong  prob¬ 
ability  that  the  cooperative  may  find  it 
necessary  to  extend  this  service  to  other 
handlers,  particularly  if  the  present 
general  supply  situation  continues. 

This  same  cooperative,  with  some  New 
Jersey  members  shipping  to  an  Order  4 
plant  and  others  to  the  same  handler’s 
unregulated  plant  in  New  Jersey,  has 
found  it  desirable  to  collect  the  proceeds 
from  the  sale  of  such  milk  at  the  two 
plants  and  pay  one  uniform  price  to 
these  New  Jersey  members.  In  addi¬ 
tion,  this  cooperative  has  members,  who 
are  qualified  or  who  could  readily  qualify 
to  ship  fluid  milk,  delivering  their  milk 
to  a  nonregulated  manufacturing  plant. 
While  the  financial  arrangement  for 
paying  such  members  for  their  milk  is 
not  known,  producers  qualified  to  ship 
to  a  fluid  market  may  not  be  expected 
to  be  satisfied  over  any  extended  period 
of  time  with  a  manufacturing  milk  price. 


The  Delaware  Valley  market  is  a  far  one  system  would,  or  most  likely,  involve 
more  complex  market  than  the  Phila-  his  New  Jersey  operations.  Since  New 
delphia  market  was  ten  to  fifteen  years  Jersey  producers  would  be  the  most  likely 
ago.  Today,  ten  cooperative  associations  benefactors  of  the  provision  as  recom- 
represent  about  two-thirds  of  the  pro-  mended  and  were  the  sole  exceptor,  the 
ducers,  none  of  the  cooperatives,  how-  definition  has  been  modified  to  retain  the 
ever,  represent  a  majority  of  the  total  single  system  designation, 
number  of  producers.  Milk  is  received  The  "producer”  and  "producer  milk” 
from  distant  plants  and  delivered  in  definitions  should  be  revised  to  allow 
packaged  form  over  an  extensive  mar-  unlimited  diversion  to  another  producer 
keting  area.  In  this  complex  market  milk  plant  (except  that  of  a  producer- 
handlers  still  do  not  transfer  milk  from  handler)  or  to  nonproducer  milk  plants 
one  to  another  as  supply  and  demand  for  if  the  producer  held  producer  status 
fluid  milk  products  vary.  A  spokesman  throughout  the  preceding  month  or  the 
for  one  cooperative  association  did  imply,  greater  volume  of  his  milk  from  the  first 
however,  that  with  the  advent  of  bulk  day  of  delivery  or  diversion  during  the 
tank  milk  on  farms  milk  may  be  shifted  current  month  was  physically  received 
between  plants  as  the  need  for  fluid  milk  at  a  producer  milk  plant, 
products  demands.  It  seems  probable  Under  the  existing  supply  situation  it 
that  as  the  market  structure  becomes  is  desirable  that  individual  handlers  have 
more  complex  there  will  be  increasing  full  opportunity  to  move  in  the  most 
need  for  marketwide  pooling  to  maintain  economical  manner  milk  not  needed  for 
orderly  marketing  in  the  Delaware  Valley  fluid  use.  Since  most  of  the  milk  is 
marketing  area.  picked  up  at  the  farm  in  bulk  tank 

(b)  Milk  to  be  priced  and  pooled,  trucks  there  is  no  longer  any  need  to 
Merging  of  the  two  regulations  into  a  receive  milk  at  a  plant  for  cooling  and 
single  order  for  an  enlarged  marketing  assembly.  Hence,  diversion  represents 
area  requires  more  specific  delineation  the  most  economical  way  of  disposing  of 
of  the  milk  to  be  priced  and  pooled.  This  milk  not  needed  at  the  plant  of  normal 
may  be  accomplished  by  redefining  “pro-  receipt.  Some  safeguards  must  be  re¬ 
ducer  milk  plant”,  “producer”,  "producer  tained,  however,  to  assure  that  diverted 
milk”  and  providing  new  definitions  of  milk  is  a  normal  part  of  the  handlers’ 
a  "plant”,  “fluid  milk  product”  and  supply  for  the  fluid  market.  Diversions 
"route  disposition”.  -  to  unregulated  plants  should  be  limited 

The  “producer  milk  plant”  definition  to  milk  which  has  been  associated  with 
should  be  modified  to  include  during  any  the  market  as  producer  milk  during  the 
month  of  the  year  a  plant  from  which  a  entire  preceding  month  or  which  is  re¬ 
fluid  milk  product  is  supplied  to  a  pas-  ceived  at  a  producer  milk  plant  during 
teurizing  or  bottling  plant  described  in  the  current  month  in  greater  volume 
S  1004.8(a)  any  part  of  which  is  allocated  than  is  diverted.  This  limitation  pres¬ 
to  Class  I  milk  pursuant  to  S  1004.47.  ently  applies  during  the  months  of  Feb- 
Presently  both  Orders  No.  4  and  10  have  ruary  through  September  under  the 
provisions  allowing  plants  to  make  ship-  provisions  of  Order  No.  4. 
ments  of  milk  for  Class  I  usage  for  ten  it  is  also  desirable  that  a  handler  be 
days  during  certain  months  without  permitted  to  divert  milk  between  two 
becoming  subject  to  regulation.  The  of  his  own  producer  milk  plants.  With 
market  is  now  adequately  supplied  with  the  expansion  of  regulation  several  han- 
milk  during  all  months  of  the  year,  filers  will  have  additional  bottling  plants 
Therefore,  the  necessity  of  obtaining  under  the  order.  It  is  desirable  that  such 
supplemental  milk  to  supply  the  Class  I  handlers  be  permitted  to  move  milk  be- 
needs  of  the  market  during  the  "short”  tween  their  regulated  plants  with  maxi¬ 
season  from  plants  not  regularly  asso-  mum  efficiency.  However,  to  preclude 
elated  with  the  market  no  longer  exists,  the  possibility  of  associating  milk  with 
Accordingly,  it  is  provided  that  any  plant  a  plant  having  a  location  differential  and 
supplying  milk  to  the  marketing  area  in  subsequently  regularly  diverting  such 
the  form  of  fluid  milk  products,  any  part  milk  to  another  plant  for  the  purpose  of 
of  which  is  allocated  to  Class  I,  should  be  a  pricing  advantage,  it  is  provided  that 
subject  to  regulation  by  this  order.  This  milk  diverted  between  plants  of  the  same 
modifies  the  terms  of  the  prior  decision  handler,  for  the  purpose  of  computing 
issued  June  7, 1963.  location  differential  credits,  shall  be  con- 

As  previously  indicated,  except  as  spe-  sidered  a  receipt  at  the  plant  having  the 
cifically  discussed,  it  was  intended  that  lesser  differential, 
the  terms  and  provisions  of  the  existing  Exceptions  were  filed  to  the  conclusion 
Philadelphia  order  be  the  terms  and  pro-  that  except  in  the  case  of  diversions  be- 
visions  of  this  order.  Notwithstanding  tween  two  plants  of  the  same  handler 
this  conclusion,  the  proposed  language  of  under  specified  circumstances,  diversions 
the  “producer  milk  plant”  definition  as  between  producer  milk  plants  would  be 
set  forth  in  the  recommended  decision  priced  at  the  location  of  the  diverting 
provided  that  a  multiple  plant  handler  plant.  Exceptor  suggested  that  exten- 
could  establish  two  or  more  systemic  op-  sion  of  regulation  to  Southern  New  Jer- 
erations.  This  language  was  excepted  to  sey  would  bring  under  regulation  new 
by  one  of  the  proponent  cooperatives  for  plants  and  handlers  and  that  under  the 
extension  of  regulation  to  southern  New  terms  of  the  order  a  New  Jersey  handler 
Jersey.  Exceptor  pointed  out  that  such  might  purchase  milk  from  a  distant 
a  provision  would  permit  a  multiple  plant  plant  which  milk  could  be  delivered  by 
handler  to  shift  plants  back  and  forth  diversion  directly  from  the  farm  at  pro- 
between  systems  to  the  detriment  of  pro-  ducers’  expense  and  at  a  pricing  advan- 
ducers.  Since  the  present  provision  has  tage  to  the  New  Jersey  handler, 
worked  satisfactorily  under  both  the  It  is  not  clear  how  the  cost  of  delivery 
Philadelphia  and  Wilmington  orders,  any  to  New  Jersey  could  be  shifted  to  pro¬ 
reason  for  a  handler  desiring  more  than  ducers  whose  milk  is  associated  with  an- 
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other  plant  since  producers  have  respon¬ 
sibility  for  delivering  only  to  the  plant 
of  normal  receipt,  which  under  the  terms 
of  the  order  would  be  the  diverting  plant. 
While  it  is  conceivable  that  producers 
might  agree  to  an  unwarranted  hauling 
charge  in  exchange  for  a  Class  I  market, 
any  significant  change  in  hauling  deduc¬ 
tion,  even  though  agreed  to  by  the  pro¬ 
ducer,  would  not  be  allowed  by  the  mar¬ 
ket  administrator  without  thorough 
investigation  and  acceptable  justifica¬ 
tion.  Hence,  there  is  no  necessity  for 
the  change  in  pricing  suggested  by  ex¬ 
ceptors. 

The  addition  of  definitions  of  a  “fluid 
milk  product”,  a  “plant”  and  “route  dis¬ 
position”  makes  no  substantive  changes 
in  the  applicability  of  order  provisions 
but  will  provide  greater  clarity  and  speci¬ 
ficity  to  the  order  provisions  generally. 

It  was  proposed  that  the  definition  of 
a  producer-handler  be  restated.  Specifi¬ 
cally,  the  proposal  would  limit  a  pro¬ 
ducer-handler  to  purchasing  supplemen¬ 
tal  milk  from  producer  milk  plants  and 
would  fully  regulate  any  such  handler 
when  he  exceeds  Class  I  disposition  of 
20,000  pounds  per  month. 

The  order  language  contained  herein 
provides  that  when  a  producer  milk  plant 
receives  milk  in  the  form  of  a  fluid  milk 
product  some  of  which  is  allocated  to 
Class  I,  then  the  plant  supplying  such 
milk  becomes  a  fully  regulated  plant. 
Therefore,  no  possibility  exists  for  a 
producer-handler  to  obtain  unpriced 
fluid  milk  other  than  his  own  produc¬ 
tion  for  Class  I  usage.  Under  such  cir¬ 
cumstances  there  is  no  reason  in  an 
individual-handler  pool  market  for  plac¬ 
ing  a  volume  limitation  on  a  producer- 
handler  operation. 

(c)  Classification  of  milk.  Under  the 
classified  use  plan  of  a  Federal  order 
it  is  necessary  to  insure  that  all  milk 
and  milk  products  are  fully  accounted  for 
by  the  handler  who  is  responsible  for  ac¬ 
counting  and  reporting  to  the  market 
administrator  and  for  making  payments 
to  producers  on  receipts  of  producer  milk. 
Accounting  for  milk  and  milk  products 
on  a  skim  milk  and  butterfat  basis  at 
each  individual  plant  and  pricing  in  ac¬ 
cordance  with  the  form  in  which  or  the 
purpose  for  which  such  skim  milk  and 
butterfat  is  used  or  disposed  of  as  either 
Class  I  milk  or  Class  II  milk  is  the  most 
appropriate  means  of  securing  complete 
accounting  on  all  milk  involved  in  market 
transactions. 

Milk  is  disposed  of  in  the  market  in 
a  wide  variety  of  forms,  representing 
different  proportions  of  skim  milk  and 
butterfat  components  of  milk  which  may 
be  greatly  changed  from  the  proportions 
of  skim  milk  and  butterfat  as  it  is  first 
received  from  producers.  Uniformity  in 
accounting  between  markets  may  best 
be  accomplished  by  using  the  skim  milk 
and  butterfat  method. 

Essentially,  market  administrators  use 
a  skim  milk  and  butterfat  accounting 
approach  in  their  verification  procedure, 
regardless  of  whether  or  not  such  a  sys¬ 
tem  is  spelled  out  in  the  order.  The 
skim  milk  and  butterfat  accounting  pro¬ 
cedure  herein  provided  adopts  the  pro¬ 
cedure  generally  used  in  Federal  order 
markets  for  verification  of  the  receipts 
and  utilization  of  milk  and  milk  products 


and  will  provide  for  uniformity  in  appli¬ 
cation  of  the  accounting  system  to  all 
handlers  involved.  In  accounting  for 
the  receipts  and  utilization  of  milk,  the 
existing  Wilmington  order  provides  for 
skim  milk  and  butterfat  accounting, 
while  the  Philadelphia  order  provides  for 
product  pounds  and  butterfat  accounting 
which  is  a  slightly  modified  form  of  skim 
milk  and  butterfat  accounting.  Since 
no  substantial  change  in  costs  to  han¬ 
dlers  and  in  returns  to  producers  will 
result,  and  most  of  the  other  Federal 
order  markets  use  the  skim  milk  and 
butterfat  method  of  accounting,  it  is 
concluded  that  this  method  of  accounting 
is  more  appropriate  for  the  Delaware 
Valley  marketing  area. 

The  classification  provisions  of  Orders 
No.  4  and  No.  10  are  essentially  similar 
with  the  exception  of  the  classification 
of  milk  shake  mix  and  the  classification 
of  closing  inventory.  Since  milk  shake 
mix  is  generally  similar  to  eggnog  it  is 
appropriate  that  it  be  classified  as  Class 
II  milk  (presently  provided  for  in  Order 
No.  4)  in  the  same  manner  as  eggnog. 

Under  the  present  Wilmington  order 
ending  inventory  is  classified  as  Class  II 
milk  while  the  Philadelphia  order  treats 
inventory  variations  as  Class  I  milk. 
Handlers  asked  that  ending  inventory  be 
treated  as  a  Class  H  item  while  producer 
cooperatives  favored  the  present  Phila¬ 
delphia  provisions.  As  was  pointed  out 
by  handlers,  the  quarterly  pricing  system 
used  for  pricing  Class  I  milk  results  in 
considerable  fluctuations  in  such  prices 
as  between  quarters  while  the  Class  n 
milk  price  remains  relatively  constant. 
A  handler  may  experience  a  pricing  dis¬ 
advantage  when  inventory  variations  are 
classified  as  Class  I  milk  and  the  Class 
I  price  drops.  Also,  a  handler  may  ex¬ 
perience  a  pricing  advantage  on  such 
inventory  when  the  Class  I  price  in¬ 
creases.  To  deter  handlers  from  manip¬ 
ulating  inventories  for  a  pricing  advan¬ 
tage  and  to  insure  that  producers  receive 
the  appropriate  Class  I  price  for  milk 
disposed  of  for  Class  I  milk  use  it  is 
desirable  that  ending  inventories  be  clas¬ 
sified  as  Class  n  milk  and  reclassified  as 
Class  I  in  the  following  month  if  allo¬ 
cated  to  Class  I  milk. 

It  was  proposed  by  a  cooperative  asso¬ 
ciation  whose  membership  is  primarily 
among  New  York-New  Jersey  producers 
that  cream  and  cream  products  for  fluid 
use  be  classified  as  Class  n  milk  and 
that  a  new  Class  m  milk  be  established 
to  include  other  products  and  uses  pres¬ 
ently  included  as  Class  n  milk.  The 
purpose  of  the  proposal  was  to  provide 
higher  pricing  for  cream  products  dis¬ 
posed  of  for  fluid  uses  which  would  more 
closely  approximate  the  pricing  of  such 
products  in  the  New  York-New  Jersey 
market. 

Proponent  in  making  the  proposal  had 
not  considered  the  structure  of  the  Phila¬ 
delphia  market  or  the  fact  that  it  is  an 
open  cream  market.  The  existing  Class 
H  milk  classification  and  pricing  of 
cream  in  both  Philadelphia  and  Wil¬ 
mington  appropriately  reflects  the  com¬ 
petitive  value  of  cream  in  the  market 
and  accordingly  the  proposal  for  a  higher 
pricing  on  cream  for  fluid  uses  is  denied. 

Handlers  excepted  to  the  failure  of  the 
recommended  decision  to  provide  a  Class 


n  classification  and  pricing  for  fluid  milk 
products  with  a  butterfat  content  be¬ 
tween  6  and  18  percent.  They  contend 
that  the  only  product  within  this  range 
of  butterfat  content  is  “half  and  half” 
which  normally  has  a  butterfat  content 
of  approximately  10  percent  and  that 
under  a  Class  I  pricing  half  and  half 
cannot  be  sold  competitively  with  substi¬ 
tute  products  made  from  nonfat  dry 
milk  and  vegetable  fat.  Producers  on 
the  other  hand  took  the  position  that 
there  is  no  significant  difference  in  the 
pricing  of  butterfat  in  Class  I  and  Class 
n  and  that  a  change  to  the  lower  classi¬ 
fication  would  affect  only  the  skim  milk 
value.  They  suggested  that  half  and 
half  even  under  a  Class  II  pricing 
would  not  be  competitive  with  substitute 
products  using  vegetable  fat  and  hence 
a  lower  pricing  could  not  be  expected  to 
substantially  affect  sales  of  half  and 
half,  but  would  merely  result  in  lowering 
of  returns  to  producer. 

Since  skim  milk  and  butterfat  dis¬ 
posed  of  as  half  and  half  is  subject  to 
the  same  quality  production  require¬ 
ments  as  other  products  in  Class  I  by 
each  of  the  respective  health  authorities 
having  jurisdiction  in  the  marketing 
area,  there  is  no  basis  on  this  record  for 
a  lower  classification  and  pricing. 

(d)  Class  I  milk  pricing  factors.  The 
method  of  determining  the  Class  I  milk 
price,  including  the  butterfat  differential, 
and  the  application  of  location  differen¬ 
tials  to  handlers  and  producers  should  be 
revised.  The  revised  Class  I  milk  pricing 
provisions  should  be  effective  only 
through  June  30,  1965.  The  revision  of 
these  provisions  are  limited  to  (a)  the 
substitution  of  the  average  price  for  milk 
for  manufacturing  purposes,  f.o.b., 
plants.  United  States,  as  reported  by  the 
Department  of  Agriculture  for  the  Mid¬ 
western  condensery  price  series  presently 
used  in  computing  the  basic  level  of  the 
Class  I  milk  price  pursuant  to  §  1004.50 
(a)(l)(iv)  of  the  Philadelphia  order, 
and  (b)  the  computation  of  the  index 
of  average  daily  Class  I  milk  disposition 
and  the  supply-demand  adjustment  on 
the  basis  of  receipts  and  disposition  of 
fluid  milk  products  from  plants  fully  reg¬ 
ulated  as  a  result  of  their  sales  in  the 
presently  constituted  regulated  market¬ 
ing  areas. 

The  level  of  the  Class  I  milk  price  and 
alignment  of  this  price  with  other  mar¬ 
kets  in  the  Northeast  was  the  subject  of 
a  public  hearing  held  in  New  York  City, 
May  6-23, 1963.  Therefore,  in  respect  of 
any  decision  resulting  from  the  afore¬ 
mentioned  hearing,  no  action  is  being 
taken  on  the  proposals  to  revise  the  exist¬ 
ing  seasonality  of  the  Class  I  milk  pricing 
or  the  removal  or  revision  of  the  provi¬ 
sion  limiting  the  level  of  the  Class  I 
milk  price  in  relation  to  the  Midwestern 
milk  price. 

One  of  the  factors  presently  used  in 
determining  the  level  of  the  Class  I  milk 
price  is  an  index  of  prices  paid  dairy 
farmers  delivering  to  a  selected  group 
of  Midwestern  condenseries.  There  are 
now  only  seven  Midwestern  condenseries 
reporting  to  the  Department  of  Agricul¬ 
ture  the  prices  paid  their  dairy  farmers. 
At  the  present  time  the  average  price 
for  milk  for  manufacturing  purposes, 
f.o.b.  plants  United  States  is  used  as  a 
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delphia  plants.  Furthermore,  they  are 
located  so  that  they  have  the  opportu¬ 
nity  to  deliver  milk  directly  to  Philadel¬ 
phia  plants.  Hence,  there  is  no  economic 
justification  for  establishing  a  Class  I 
price  at  these  plants  which  is  below  the 
Philadelphia  Class  I  price. 

Under  the  existing  Wilmington  order 
the  Class  I  milk  price  at  Wilmington 
plants  is  15  cents  less  than  the  price  at 
Philadelphia  plants  under  the  Philadel¬ 
phia  order.  This  proposed  regulation 
would  eliminate  this  price  difference. 

Wilmington  is  only  28  miles  from 
Philadelphia.  Although  the  record  shows 
that  producers  whose  milk  was  previously 
delivered  to  a  Wilmington  plant  incur¬ 
red  a  7-cent  increase  in  farm-to-plant 
hauling  cost  when  their  milk  was  shifted 
to  a  Camden  plant  there  is  no  indica¬ 
tion  that  the  hauling  cost  to  the  Phil¬ 
adelphia  -Camden  plants  is  generally 
greater  than  the  cost  of  hauling  milk  to 
Wilmington  plants  by  the  15  cents  dif¬ 
ference  in  the  Class  I  prices  now  pro¬ 
vided.  Producers  delivering  to  Camden 
and  to  Philadelphia  plants  from  the 
same  area  pay  about  the  same  hauling 
rate. 

Handlers  regulated  under  Order  No. 
4  joined  handlers  regulated  under  Order 
No.  10  in  asking  that  a  15  cents  lower 
Class  I  price  be  established  for  milk  sold 
in  the  Wilmington  area.  They  asked  that 
the  proposed  lower  price  be  applicable 
to  milk  sold  in  the  Wilmington  area 
even  though  such  milk  was  received  at 
plants  located  in  Philadelphia  and  Cam¬ 
den.  This  proposal  is  denied. 

Price  adjustments  for  the  location  at 
which  milk  is  delivered  by  producers 
promote  the  orderly  movement  of  milk 
from  farms  to  plants  serving  a  common 
fluid  milk  market.  Milk  plants  located 
in  areas  of  excess  milk  production  give 
producers  the  opportunity  to  save  on 
their  hauling  costs  as  compared  to  pro¬ 
ducers  in  the  same  area  who  deliver  to 
more  distant  plants  near  the  market  cen¬ 
ters  of  milk  consumption.  This  saving 
to  farmers  should  be  reflected  in  rela¬ 
tive  prices  paid  at  different  locations. 
Once  producers  have  paid  the  cost  to  have 
their  milk  delivered  to  a  milk  plant,  how¬ 
ever,  the  price  paid  for  that  milk  should 
not  be  reduced  because  a  handler  moved 
the  milk  to  another  area. 

The  provisions  of  the  Philadelphia 
order  prescribing  the  procedure  for  ap¬ 
plying  location  differentials  are  appro¬ 
priate  for  the  merged  and  extended 
order.  It  is  desirable,  as  previously  indi¬ 
cated,  in  the  interest  of  efficient  handling 
that  a  multiple  plant  handler  be  per¬ 
mitted  to  receive  milk  at  a  plant  other 
than  the  plant  of  normal  receipt  by  di¬ 
verting  the  milk  directly  from  the  farm. 
To  preclude  any  pricing  advantage 
which  might  accrue  through  associating 
milk  with  a  distant  plant  but  diverting 
it  regularly  to  a  plant  with  a  lesser  or 
no  location  differential,  it  is  provided, 
for  purposes  of  computing  location  dif¬ 
ferential  credits  only,  that  milk  diverted 
between  producer  milk  plants  of  the 
same  handler  shall  be  priced  as  though 
received  at  the  plant  having  the  lesser 
location  differential. 

(e)  Administrative  and  miscellaneous 
changes.  The  provision  relating  to  the 
announcement  of  the  names  and  loca¬ 


tions  of  all  nonproducer  milk  plants  sup¬ 
plying  to  a  producer  milk  plant  skim 
milk  and/or  butterfat  during  the  preced¬ 
ing  month,  any  part  of  which  is  allocated 
to  Class  I  milk,  should  be  deleted.  Since 
any  plant  supplying  a  fluid  milk  product 
to  a  producer  milk  plant  any  part  of 
which  is  allocated  to  Class  I  milk  be¬ 
comes  subject  to  full  regulation,  the 
provision  could  no  longer  serve  a  useful 
purpose. 

A  producer  cooperative  proposed  that 
the  names  and  locations  of  all  milk 
plants  subject  to  other  Federal  orders 
from  which  Class  I  milk  is  disposed  of 
on  wholesale  and  retail  routes  in  the 
marketing  area  also  be  announced  each 
month.  The  present  provision  of  the 
order  requiring  the  announcement  of 
nonproducer  milk  plants  supplying  Class 
I  milk  to  the  market  is  primarily  to  en¬ 
able  cooperative  associations  to  have 
knowledge  of  a  handler’s  need  for  milk. 
The  mere  fact  that  the  names  and  lo¬ 
cation  of  Federal  order  plants  which  are 
supplying  Class  I  milk  to  this  market 
are  divulged  gives  ho  clue  as  to  the 
amount  of  milk  or  to  whom  such  milk 
is  being  supplied.  Since  the  information 
requested  has  little  if  any  value  in  the 
placement  of  producer  milk,  the  proposal 
is  hereby  denied. 

With  respect  to  the  verification  of 
handler  reports  by  the  market  adminis¬ 
trator,  a  producer  cooperative  associa¬ 
tion  proposed  using  the  terms  of  the 
existing  Wilmington  order.  While  the 
intent  of  this  provision  in  the  separate 
orders  is  the  same,  it  is  concluded  that 
the  records  and  facilities  provision  pro¬ 
vided  herein  is  more  standard  to  other 
milk  orders  and  more  adequately  de¬ 
scribes  a  handler’s  responsibility  in  this 
regard. 

To  accomplish  the  merger  of  the  Phil¬ 
adelphia  and  Wilmington  orders  effec¬ 
tively  and  equitably,  administrative 
funds  of  the  respective  orders  should  also 
be  merged  and  any  debits  or  credits  due 
from  or  to  such  funds  under  the  individ¬ 
ual  orders  should  be  paid  from  or  to 
the  fund  so  created. 

Each  handler  should  be  required  to 
pay  the  market  administrator,  as  his 
pro  rata  share  of  the  cost  of  administer¬ 
ing  the  order,  not  more  than  two  cents 
per  hundredweight,  or  such  lesser 
amount  as  the  Secretary  may  from  time 
to  time  prescribe  on  all  receipts  of  pro¬ 
ducer  milk  (including  such  handler’s  own 
production) .  The  recommended  assess¬ 
ment  is  the  same  as  the  rate  in  the  cur¬ 
rent  Philadelphia  order  while  the  Wil¬ 
mington  handlers  are  currently  assessed 
a  maximum  of  five  cents  per  hundred¬ 
weight  on  such  milk.  The  difference  in 
the  administrative  costs  between  the  two 
orders  is  a  reflection  of  the  difference 
in  size  of  the  two  markets.  A  maximum 
assessment  of  two  cents  per  hundred¬ 
weight  at  this  time  should  provide  ade¬ 
quate  funds  for  administration  of  the 
Delaware  Valley  order. 

A  proposal  to  change  the  administra¬ 
tive  assessment  to  a  “cost”  basis  is  denied. 
The  present  rate  of  assessments  as 
provided  in  the  orders  is  a  maximum 
one  and  may  at  the  Secretary’s  discre¬ 
tion  be  decreased  if  the  funds  so  pro¬ 
vided  are  in  excess  of  amounts  needed 


to  properly  administer  the  order.  The 
present  scheme  of  assessing  each  handler 
on  the  basis  of  volume  of  receipts  is  the 
most  equitable  means  of  distributing  the 
cost  of  administration  as  among  han¬ 
dlers. 

Proponents  proposed  that  handlers  be 
required  to  pay  premiums  for  milk  re¬ 
ceived  as  “premium  Grade  A”.  The 
States  of  New  Jersey,  Pennsylvania,  and 
Delaware  health  regulations  require  that 
such  milk  meet  the  same  production 
standards  as  regular  Grade  A  except  with 
reference  to  maximum  bacteria  count, 
temperature,  and  butterfat  requirements! 
The  present  Philadelphia  order  requires 
handlers  to  pay  from  25  to  40  cents  per 
hundredweight  for  this  premium  miiy 
while  the  Wilmington  order  makes  no 
provision  for  like  payments  for  this  type 
of  milk.  These  premium  Grade  A  sales 
approximate  three  percent  of  total  Class 
I  sales  of  present  Order  4.  Handlers  are 
not  required  to  pay  Grade  A  premiums  on 
the  total  receipts  of  such  milk,  but  only 
on  the  percentage  of  such  Grade  A  re¬ 
ceipts  actually  sold  under  a  Grade  A 
label.  Only  approximately  50  percent 
of  the  Grade  A  milk  supplied  by  pro¬ 
ducers  and  eligible  for  a  Grade  A  pre¬ 
mium  receives  a  premium  price.  Because 
of  the  small  amount  of  milk  involved  and 
the  fact  that  the  order  does  not  preclude 
premium  payments  by  handlers,  it  is 
likely  that  a  supply  of  premium  Grade  A 
which  is  adequate  for  the  market’s  needs 
may  more  properly  be  obtained  by  nego¬ 
tiation  between  handlers  and  producers. 
Therefore,  the  special  provision  for 
“Grade  A”  milk  now  in  Order  4  should 
not  be  included  in  the  revised  order. 

It  was  proposed  that  the  present  defi¬ 
nition  of  a  cooperative  association  be  re¬ 
vised  to  provide  more  definitive  stand¬ 
ards  for  qualification.  The  proposed  re¬ 
visions  would  require  that  such  an  asso¬ 
ciation  be  one  which  is  in  good  faith 
owned  or  controlled  by  the  producers  who 
are  its  members  and  further  that  such 
an  association  be  precluded  from  selling 
milk  of  its  patrons  directly  or  indirectly 
at  less  than  the  order  class  prices  or  by 
granting  anything  of  value  to  a  handler 
or  a  customer  of  a  handler. 

The  record  does  not  disclose  what 
existing  problem  proponents  seek  to  re¬ 
lieve,  or  is  it  apparent  that  the  proposed 
additional  language  would  result  in  any 
change  in  procedure  for  the  qualification 
of  cooperative  associations  having  mem¬ 
ber  producers  under  the  order.  Under 
the  definition  as  contained  in  the  Phila¬ 
delphia  and  Wilmington  orders,  which 
is  essentially  that  contained  in  all  Fed¬ 
eral  milk  orders,  a  cooperative  associa¬ 
tion  must  be  a  “Capper-Volstead”  co¬ 
operative  having  full  authority  in  the 
sale  of  its  members’  milk  and  engaged  in 
making  collective  sales  of  or  marketing 
milk  or  its  products  for  the  members 
thereof.  The  Act  specifically  provides 
(sec.  608c(5)  (F) )  that  a  cooperative 
association  shall  not  sell  milk  or  its  prod¬ 
ucts  to  any  handler  for  use  or  con¬ 
sumption  in  any  market  at  prices  less 
than  the  price  fixed  under  the  order. 

In  addition,  the  payment  provision  of 
the  present  Philadelphia  order,  herein 
proposed  to  be  adopted  for  the  extended 
order,  provides  that  handlers  must  pay 
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to  a  cooperative  association  which  is  a 
handler  with  respect  to  milk  received 
from  a  producer  milk  plant  operated  by 
such  cooperative  the  minimum  class 
prices  applicable  at  the  location  of  the 
buying  handler.  Under  the  circum¬ 
stance,  there  is  no  apparent  justifica¬ 
tion  for  the  requested  revision  of  the 
cooperative  association  definition  and  the 
request  therefore  is  denied. 

Other  changes  in  order  provisions  not 
specifically  discussed  are  merely  con¬ 
forming  changes  necessary  to  implement 
the  conclusions  previously  set  forth 
herein. 

Exception  was  taken  to  the  recom¬ 
mended  decision  on  the  premise  that  rec¬ 
ognition  should  be  taken  of  the  fact  that 
current  contracts  to  supply  milk  to  gov¬ 
ernment  installations  in  and  adjacent  to 
the  marketing  area  are  firm  contracts 
■  and  hence  individuals  holding  such  con¬ 
tracts  would  be  disadvantaged  by  any 
change  in  cost  of  milk  resulting  from 
the  imposition  of  Federal  regulation. 
Exceptors  pointed  out  that  such  con¬ 
tracts  currently  approximate  50  percent 
of  their  total  business  and  requested  that 
milk  disposed  of  under  such  contracts 
be  exempted  from  the  pricing  provisions 
until  termination  of  such  current  con¬ 
tracts. 

It  is  entirely  possible  that  a  milk  order 
regulation  may  affect  or  cut  across  exist¬ 
ing  contracts.  This  may  be  particularly 
true  when  an  area  is  initially  brought 
under  regulation.  However,  milk  mar¬ 
keting  order  regulations,  having  the 
force  and  effect  of  law,  are  issued  in  the 
public  interest  and  supersede  existing 
private  contracts.  The  contracts  in  ques¬ 
tion  were  awarded  on  a  competitive  bid 
basis  and  handlers  had  full  knowledge  of 
the  possibilities  of  regulation  in  southern 
New  Jersey  for  an  extended  period  of 
time,  the  hearing  notices  having  been  is¬ 
sued  November  20,  1962  (27  F.R.  11673), 
November  30,  1962  (27  FJt.  11999) ,  and 
February  26, 1963  <28  FJSL  2009)  and  the 
bearing  having  been  held  March  5 
through  April  2,  1963.  The  prices  estab¬ 
lished  by  the  order  are  identical  to  those 
proposed  by  proponents  and  set  forth  in 
the  hearing  notice.  Hence,  handlers  in 
bidding  on  the  current  contracts  had  full 
knowledge  of  the  possible  imposition  of 
regulation.  Accordingly,  the  exceptors* 
request  is  denied. 

Issues  3-6  (Hearing  September  13-14, 
1962): 

The  necessity  for  the  September  13- 
14,  1962,  hearing  arose  from  problems 
created  by  the  invalidation  of  compensa¬ 
tory  payments  under  the  New  York-New 
Jersey  Federal  order  by  the  United  States 
Supreme  Court  in  its  June  4,  1962,  de¬ 
cision  in  the  case  of  Lehigh  Valley  Coop¬ 
erative  Farmers,  Inc.,  et,  al..  Petitioners, 
v.  United  States  et  al.  (hereinafter  re¬ 
ferred  to  as  the  Lehigh  Valley-Suncrest 
case).  The  problem  of  compensatory 
payments  is  concerned  principally  with 
those  Federal  order  markets  that  con¬ 
tain  provision  for  marketwide  pooling. 
In  the  latter  markets  some  system  must 
be  established  which  will  permit  handlers 
only  occasionally,  or  incidentally,  as¬ 
sociated  with  the  market  to  compete  on 
reasonable  terms  with  fully  regulated 
handlers. 


It  Is  imperative  when  a  market  em¬ 
ploying  the  individual  -handler  type  of 
pool  has  close  marketing  relationships 
with  a  market  or  markets  regulated  by 
Federal  milk  orders  which  provide  for 
marketwide  type  pools,  that  the  respec¬ 
tive  orders  be  coordinated  in  their  ap¬ 
plication,  particularly  as  to  persons  do¬ 
ing  business  in  both  markets.  Testi¬ 
mony  presented  at  the  hearing  related 
principally  to  the  coordination  of  the 
“producer”  and  “producer  milk  plant” 
provisions  of  the  Philadelphia  order  with 
the  provisions  of  other  Federal  orders, 
particularly  with  the  pricing  and  pooling 
provisions  of  the  New  York-New  Jersey 
order. 

Under  another  decision,  to  amend  the 
New  York-New  Jersey  Federal  order  (28 
F.R.  6139),  the  regulating  provisions  of 
such  order  would  have  significant  appli¬ 
cation  to  certain  handlers  subject  to  the 
present  Philadelphia  and  Wilmington 
orders  (or  proposed  Delaware  Valley  or¬ 
der)  .  Basically,  these  amendments 
would  permit  handlers,  who  otherwise 
would  have  their  plants  subject  to  full 
regulation  under  Order  No.  2,  to  take 
certain  alternative  actions  and'  thus 
avoid  full  regulation  under  the  New 
York-New  Jersey  order.  The  amend¬ 
ments  contained  herein  are  such  that  the 
Delaware  Valley  order  will  permit  co¬ 
ordination  with  the  New  York-New 
Jersey  and  other  marketwide  pool  orders. 

3.  Modification  of  order  provisions 
which  apply  to  milk  disposed  of  in  other 
Federal  order  markets  by  Philadelphia 
and  Wilmington  handlers.  Section 
1004.53  of  the  Philadelphia  Order  No.  4 
which  reads:  “The  price  to  be  paid  by 
handlers  for  Class  I  milk  disposed  of  in 
the  New  York-New  Jersey  marketing 
area  (Part  1002  of  this  chapter)  shall  be 
the  Class  I-A  price  computed  pursuant 
to  such  part  less  such  payment  as  is  re¬ 
quired  on  such  milk  pursuant  to  such 
part”  should  be  revoked  from  the  order. 

The  need  for  this  provision  no  longer 
exists  in  light  of  the  decision  concerning 
the  complementary  provision  of  the  New 
York-New  Jersey  milk  order  and  other 
revisions  currently  being  effected  in  the 
provisions  of  such  order. 

Alternative  methods  of  pricing  milk 
sold  by  handlers  under  Order  No.  4  into 
other  Federal  order  marketing  areas 
were  proposed  at  the  hearing: 

The  Philadelphia  handler  association 
and  a  producer  cooperative  which  is  also 
a  handler  in  the  market  proposed  that 
when  a  handler  disposes  of  milk  in  an¬ 
other  Federally-regulated  marketing 
area  such  milk  be  classified  and  priced 
according  to  the  terms  of  the  order 
which  regulates  the  marketing  area  into 
which  the  milk  is  sold,  but  that  all 
monies  due  on  this  milk  be  paid  to  the 
producers  who  actually  supplied  the 
milk. 

A  major  producer  cooperative  associa¬ 
tion  in  the  market  proposed  that  a  Phil¬ 
adelphia  handler  who  sells  Class  I  milk 
into  the  New  York-New  Jersey  marketing 
area  should  account  to  his  producers  for 
such  milk  at  the  Philadelphia  Class  I 
price,  but  if  the  Class  I-A  price  in  the 
New  York-New  Jersey  market  is  higher 
than  the  Philadelphia  Class  I  price,  then 
the  handler  should  pay  the  difference 
between  the  two  Class  I  prices  into  the 


Order  No.  2  (New  York-New  Jersey)  pro¬ 
ducer-settlement  fund.1 

A  major  handler  testified  that  all  fluid 
sales  made  by  Philadelphia  handlers, 
regardless  of  whether  they  are  inside  or 
outside  the  Philadelphia  marketing  area 
should  be  accounted  for  to  producers  at 
the  Order  No.  4  Class  I  price.  No  fur¬ 
ther  pricing  or  payment  would  apply 
even  if  some  of  the  outside-area  sales 
were  made  in  the  marketing  area  of  an¬ 
other  Federal  order  with  a  higher  mini¬ 
mum  Class  I  price. 

Handlers  who  are  associated  primari¬ 
ly  with,  and  regulated  by,  the  Philadel¬ 
phia  or  Wilmington  Federal  milk  order 
but  who  dispose  of  some  milk  in  another 
Federally-regulated  market  with  a  mar¬ 
ketwide  pool,  may  have  obligations 
under  the  other  Federal  order  as  to 
milk  disposed  of  in  that  marketing  area. 

It  is  necessary,  under  such  conditions, 
that  the  respective  orders  be  coordinated 
in  their  application  to  milk  distributed 
within  the  latter  area  from  the  Phila¬ 
delphia  or  Wilmington  market. 

This  requires  certain  amendments  to 
the  Philadelphia  and  Wilmington  orders. 
Particularly  is  it  necessary,  because  of 
operations  conducted  by  certain  han¬ 
dlers  in  each  of  the  New  York-New 
Jersey,  Philadelphia  and  Wilmington 
markets,  to  amend  the  Philadelphia  and 
Wilmington  orders  to  recognize  the  pro¬ 
visions  of  the  New  York-New  Jersey  milk 
order  as  to  milk  purchased  under  such 
order  by  Philadelphia  or  Wilmington 
handlers  for  distribution  in  the  New 
York-New  Jersey  market. 

The  amendments  recently  designed  for 
the  New  York-New  Jersey  order,  which 
have  significant  application  to  certain 
handlers  subject  to  the  Philadelphia  and 
Wilmington  orders,  specify  that  any 
plant  from  which  milk  is  disposed  of 
into  the  New  York-New  Jersey  market¬ 
ing  area  as  Class  I-A  milk,  either  on 
routes  or  at  other  plants,  shall  have  met 
the  “pool  plant”  requirements  under  the 
New  York -New  Jersey  order  if  the  total 
quantity  of  such  Class  I-A  milk  exceeds 
800  pounds  per  day  and  the  percentage 
of  total  Class  I-A  and  I-B  milk  in  the 
plant  is  not  less  than  the  New  York-New 
Jersey  marketwide  Class  I-A  and  I-B 
utilization  percentage  for  the  same 
month  in  the  preceding  year.  Any  plant 
which  disposes  of  less  than  800  pounds 
per  day  of  Class  I-A  milk  in  the  New 
York-New  Jersey  marketing  area  but 
which  meets  the  other  “pool  plant”  re¬ 
quirements  would  be  exempt  from  the 
pooling  and  pricing  provisions  of  Order 
No.  2.  In  the  New  York-New  Jersey  or¬ 
der  “pool  plant”  requirements  are  deter¬ 
mined  on  an  individual  plant  basis  and 
have  been  so  determined  for  many  years. 

Any  such  plant  disposing  of  Class  I-A 
milk  in  the  New  York-New  Jersey  mar- 

1  Although  a  specific  proposal  was  not 
made  in  this  regard,  the  same  proponent 
suggested  further  that  if  an  Order  No.  2 
handler  sold  milk  into  the  Philadelphia  mar¬ 
keting  area  and  the  Order  No.  4  class  prices 
exceeded  the  Order  No.  2  class  prices,  the 
Order  No.  2  handler  should  make  payment 
of  the  difference  in  prices  to  the  Order  No.  4 
market  administrator.  It  was  not  indicated, 
however,  how  the  proceeds  might  be  dis¬ 
tributed  among  Philadelphia  producers 
through  the  individual-handler  pooling  plan. 
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ket  in  excess  of  800  pounds  per  day  need 
not  be  a  pool  plant,  however,  if  (a)  the 
Class  I— A  sales  in  the  marketing  area  are 
offset  by  receipts  of  Class  I  milk  priced 
under  any  order  with  a  marketwide  pool, 
or  (b)  the  handler  establishes  a  pool 
bulk  tank  unit(s)  of  producer  milk  un¬ 
der  Order  No.  2  sufficient  to  offset  his 
Class  I-A  sales  of  milk  into  the  New 
York-New  Jersey  marketing  area,  to  be 
pooled  in  the  same  maner  as  other  pro¬ 
ducer  milk. 

Any  plant  or  bulk  unit  disposing  of 
any  Class  I-A  milk  in  the  New  York-New 
Jersey  marketing  area  but  with  a  utili¬ 
zation  percentage  helow  the  market  av¬ 
erage  for  the  same  month  in  the  pre¬ 
ceding  year  would  partially  pool  the 
total  quantity  of  milk  in  Class  I-A. 

Under  such  revisions  of  the  New  York- 
New  Jersey  order,  a  Philadelphia  han¬ 
dler,  for  example,  who  disposes  of  Class 
I-A  milk  in  the  New  York-New  Jersey 
marketing  area  would  be  enabled  to  des¬ 
ignate  some  of  his  producers  in  a  “pool 
bulk  tank  unit”  under  Order  No.  2.  The 
milk  received  from  these  producers  would 
be  fully  pooled  and  priced  as  producer 
milk  under  the  New  York-New  Jersey 
order.  The  handler  would  be  -charged 
the  classified-use  value  on  this  milk  un¬ 
der  Order  No.  2  in  the  same  manner  as 
any  pool  handler  in  like  circumstances 
and  would  be  given  credit  at  the  appli¬ 
cable  Order  No.  2  blend  price.  The 
handler  then  would  be  required  to  pay 
this  minimum  blend  price  to  his  desig¬ 
nated  New  York-New  Jersey  producers. 

To  coordinate  with  these  provisions  of 
the  New  York-New  Jersey  order,  the 
Philadelphia  and  Wilmington  orders 
should  be  amended  to  provide  that  a 
handler  regulated  under  either  of  the 
latter  orders  who  regularly  receive  milk 
from  dairy  farmers  whom  he  designates 
to  producers  under  the  New  York-New 
Jersey  order,  to  offset  his  disposition  of 
Class  I-A  milk  in  that  market,  will  not 
be  obligated  further  for  payment  to  such 
dairy  farmers  under  the  terms  of  these 
orders.  This  may  be  done  by  deducting 
from  the  handler’s  total  receipts  of  milk 
and  total  classified  disposition  of  milk, 
the  receipts  of  milk  from  the  designated 
dairy  farmers  and  the  disposition  of 
these  receipts. 

Thus,  in  computing  the  total  quantity 
of  milk  in  each  class,  in  allocating  re¬ 
ceipts  to  classes,  and  in  computing  the 
handler’s  net  obligation  under  the  Phil¬ 
adelphia  order,  the  milk  of  such  Order 
No.  2  producers  and  the  classified  use 
value  of  their  milk  would  not  be  in¬ 
cluded  with  the  receipts  and  disposition 
of  the  milk  received  from  his  Order  No. 
4  producers.  (A  description  of  the  spe¬ 
cific  amendment  necessary  to  accomplish 
this  may  be  found  below  under  the  head¬ 
ing  “Allocation  of  milk  to  classes”.  A 
description  of  the  allocation  treatment 
of  Class  I  milk  received  as  an  offset  to 
disposition  in  the  New  York-New  Jersey 
market  also  will  be  found  under  that 
heading.) 

Situations  may  arise,  however,  where 
a  plant  regulated  under  the  Philadelphia 
or  Wilmington  order  disposes  of  Class 
I-A  milk  in  the  New  York-New  Jersey 
marketing  area  but  its  utilization  per¬ 
centage  is  below  the  market  average  for 


the  same  month  in  the  preceding  year. 
If  such  a  plant  does  not  offset  its  Class 
I-A  sales  in  the  marketing  area  by  re¬ 
ceipts  of  Class  I  milk  priced  under  any 
marketwide  pool  order  or  establish  a 
pool  bulk  tank  unit  of  producer  milk 
under  Order  No.  2  sufficient  to  offset  its 
Class  I-A  sales  then  the  quantity  of  Class 
I-A  milk  disposed  of  in  the  New  York- 
New  Jersey  marketing  area  would  be 
subject  to  “partial  pooling”  under  Order 
No.  2.  Under  these  conditions,  the  Phil¬ 
adelphia  or  Wilmington  handler  would 
be  charged  the  Class  I-A  price  under  the 
New  York -New  Jersey  order  on  the  quan¬ 
tity  of  Class  I-A  milk  disposed  of  in  that 
marketing  area  and  given  credit  at  the 
applicable  Order  No.  2  blend  price. 
However,  the  handler  would  not  be  obli¬ 
gated  under  Order  No.  2  to  pay  this  blend 
price  to  his  producers. 

It  has  been  concluded  in  connection 
with  the  New  York-New  Jersey  regula¬ 
tion  that  unless  the  above  provision  is 
contained  in  the  order  for  handling 
Class  I-A  milk  disposed  of  from  a  low 
utilization  plant  under  an  individual- 
handler  pool  order,  the  operator  of  such 
a  plant  could  dispose  of  substantial  quan¬ 
tities  of  milk  as  Class  I-A  (generally  up 
to  25  percent  of  his  producer  receipts) 
without  becoming  fully  regulated,  thereby 
improving  his  competitive  position  at 
little  or  no  expense  to  himself. 

The  Philadelphia  and  Wilmington  in¬ 
dividual  handler  pool  orders  have  limited 
capability  of  achieving  marketing  stabil¬ 
ity  because  they  have  virtually  no  regu¬ 
latory  effect  upon  cooperative  associa¬ 
tions  in  their  capacity  as  the  handler  or 
operator  of  a  milk  plant.  The  statute  au¬ 
thorizes  cooperative  associations  to  re¬ 
turn  the  proceeds  (whatever  they  are) 
received  from  the  sale  of  milk  in  all  mar¬ 
kets  to  their  own  members  without  re¬ 
gard  to  the  minimum  class  prices  speci¬ 
fied  in  the  respective  orders.  Although 
cooperatives  under  this  provision  of  the 
statute  may  not  sell  milk  to  regulated 
handlers  at  less  than  the  class  prices 
specified  in  the  order,  no  particular  pro¬ 
vision  is  made  with  respect  to  the  sale 
of  milk  to  nonhandlers,  such  as  the  sale 
of  milk  to  consumers.  Thus,  if  any  co¬ 
operative  association  accumulates  quan¬ 
tities  of  milk  beyond  those  that  it  can  sell 
readily  at  normal  prices,  a  special  incen¬ 
tive  arises  for  the  cooperative  to  find 
some  outlet  where  this  excess  may  be  dis¬ 
posed  of  at  any  price  above  its  manufac¬ 
turing  value.  It  is  especially  advanta¬ 
geous  if  the  outlet  for  this  additional 
milk  is  outside  of  the  cooperative’s  major 
market  or  area  of  disposal. 

Proprietary  handlers  also  face  differ¬ 
ent  incentives  when  they  operate  under 
individual-handler  pooling  than  when 
they  operate  under  marketwide  pooling. 
Under  individual-handler  pooling,  pro¬ 
curement  advantages  accrue  to  the  in¬ 
dividual  handler  who  maintains  a  rela¬ 
tively  high  blended  return  to  his  own 
producers.  Consequently,  a  proprietary 
handler  who  accumulates  more  than  an 
average  proportion  of  surplus  milk  is 
under  competitive  pressure  either  to  re¬ 
duce  his  purchase  of  milk  from  producers 
(usually  by  cutting  off  purchases  from 
one  or  more  producers)  or  by  attempting 
to  increase  his  Class  I  sales.  One  ad¬ 


vantageous  way  to  increase  Class  I  sales 
is  by  reducing  prices  in  some  market  out¬ 
side  the  handler’s  normal  or  major  area 
of  distribution. 

To  coordinate  the  Philadelphia  and 
Wilmington  orders  with  this  provision  of 
the  New  York-New  Jersey  order,  the 
transfer  provisions  in  these  two  orders 
should  be  amended  to  provide  that  any 
milk  disposed  of  in  another  Federal  mar¬ 
keting  area  either  on  routes  or  to  regu¬ 
lated  plants  and  subject  to  “partial  pool¬ 
ing”  under  such  order,  should  be  classi¬ 
fied  under  the  originating  order  in  ac¬ 
cordance  with  the  utilization  reflected  by 
the  blend  price  computed  under  such 
other  order.  The  handler’s  obligation 
for  such  milk  under  the  Philadelphia  or 
Wilmington  order  (as  the  case  may  be) 
would  be  determined  by  applying  the 
applicable  order  class  prices  to  such 
classification.  , 

Situations  may  arise  where  a  Phila¬ 
delphia  (or  Wilmington)  handler  has 
some  milk  which  is  subject  to  “partial 
pooling”  under  another  Federal  order, 
but  on  the  date  the  Philadelphia  (and 
Wilmington  market  administrator  must 
compute  the  handler’s  obligation  to 
producers,  the  utilization  reflected  by 
the  blend  price  under  the  other  order 
may  not  be  available.  In  such  an  event, 
the  market  administrator  would  esti¬ 
mate  a  market  utilization  for  the  other 
Federal  order  for  use  in  computing  the 
classification  of  the  milk  received  by  the 
handler.  In  view  of  data  available  to 
the  market  administrator  in  the  re¬ 
ceiving  market,  such  an  estimate  can  be 
made  with  a  reasonable  degree  of  ac¬ 
curacy.  Later,  when  auditing  the  han¬ 
dler’s  books  and  records,  the  market  ad¬ 
ministrator  would  adjust  his  computed 
classification  to  reflect  the  actual  market 
utilization  under  the  other  Federal 
order. 

It  is  necessary  also  to  make  conform¬ 
ing  amendments  in  other  sections  of  the 
respective  orders.  The  “producer"  and 
“producer  milk”  definitions  under  the- 
Philadelphia  and  Wilmington  orders 
should  be  amended  to  exclude  therefrom 
any  dairy  farmers  whose  milk  becomes 
producer  milk  under  the  New  York-New 
Jersey  order.  This  amendment  is  neces¬ 
sary  to  relieve  the  handler  of  any  obli¬ 
gation  to  these  dairy  farmers  under  the 
Philadelphia  or  Wilmington  orders. 

Similarly,  coordinating  amendments 
are  necessary  to  the  section  requiring 
handlers  to  report  certain  information 
to  the  market  administrator  and  to 
§  1004.61(c). 

To  further  accomplish  the  objectives 
outlined  above,  milk  regulated  under  the 
Philadelphia  or  Wilmington  Federal 
order  which  is  disposed  of  in  another 
Federal  order  market  should  receive 
similar  classification  treatment  under 
both  orders.  Classification  should  be 
based  upon  assignment  in  the  market 
where  used.  (Later  in  this  decision 
under  another  issue  is  a  description  of 
the  specific  procedure  for  allocating  to 
classes  milk  received  by  Philadelphia 
and  Wilmington  handlers  from  other 
Federal  order  markets.)  The  provisions 
contained  in  this  decision  will  permit 
dovetailing  with  other  orders  as  comple¬ 
mentary  amendments  to  such  orders  are 
possible. 
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Except  in  the  circumstances  pre¬ 
viously  described,  the  interplant  trans¬ 
fer  provisions,  therefore,  should  classify 
milk  in  the  class  (or  classes)  to  which 
assigned  under  the  other  Federal  order 
when  such  milk  is  transferred  from  a 
plant  regulated  by  the  Philadelphia  or 
Wilmington  order  to  a  plant  regulated 
by  another  Federal  order. 

4.  Incidence  of  order  provisions  on 
any  plant  qualified  both  as  a  “producer 
milk  plant ”  under  the  Philadelphia  order 
and  as  a  fully  regulated  plant  under  the 
provisions  of  another  Federal  order. 
Section  1004.61(a)  of  the  Philadelphia 
order  should  not  be  amended  to  revoke 
the  language,  “•  *  *  unless,  notwith¬ 
standing  that  it  would  be  regulated  under 
this  part,  it  is  nevertheless  regulated 
under  such  other  order”. 

It  was  proposed  by  a  producer  cooper¬ 
ative  association  that  such  language 
should  be  deleted  from  the  order.  If  this 
language  were  deleted,  a  handler  whose 
Class  I  sales  in  the  Philadelphia  mar¬ 
keting  area  exceed  those  in  another 
federally  regulated  marketing  area 
could  not  be  relieved  of  his  obligations 
under  Order  No.  4  even  though  he  be¬ 
came  regulated  under  the  other  order 
also. 

Full  regulation  of  milk  under  more 
than  one  order,  of  course,  should  be 
avoided.  Under  most  circumstances  it 
is  appropriate  that  a  plant  from  which 
Class  I  sales  are  made  in  two  or  more 
markets  should  be  regulated  by  the  order 
under  which  the  greatest  proportion  of 
its  total  Class  I  sales  are  made.  The 
New  York-New  Jersey  order,  which  pro¬ 
vides  for  marketwide  pooling,  requires, 
however,  that  plants  meet  specified  per¬ 
formance  standards  for  pooling.  Once 
a  plant  has  met  these  performance 
standards,  then  the  pool  producers  who 
deliver  to  that  plant  share,  along  with 
all  other  dairy  farmers  supplying  the 
market,  the  returns  from  the  utilization 
of  all  milk  delivered  for  sale  in  the  mar¬ 
ket.  Unless  all  such  plants  are  included 
in  the  marketwide  pool,  the  applicable 
regulation  would  fail  to  achieve  its  pur¬ 
pose  of  providing  stabilized  marketing 
conditions  which  depend  upon  the  mar¬ 
ketwide  sharing  of  pool  funds.  To  as¬ 
sure  that  the  Philadelphia  order  will  be 
coordinated  with  the  New  York-New 
Jersey  order,  it  is  concluded  that  the 
Philadelphia  order  should  continue  to 
relieve  any  handler  of  his  pricing  obliga¬ 
tions  under  Order  No.  4  whenever  such 
handler’s  plant  becomes  regulated  under 
another  Federal  order,  notwithstanding 
its  regulated  status  under  this  order. 

Several  exceptions  were  received  re¬ 
garding  the  treatment  given  to  a  plant 
primarily  associated  with  an  individual- 
handler  pool  market  which  meets  the 
pooling  requirements  of  a  marketwide 
pool  order  (such  as  Order  No.  2  or  one 
of  the  five  New  England  orders) .  These 
exceptions,  however,  were  directed  to¬ 
ward  the  provisions  contained  in  the 
marketwide  pool  orders,  even  though 
some  of  the  exceptions  were  filed  in  op¬ 
position  to  specified  findings  in  the 
Philadelphia  and  Wilmington  recom¬ 
mended  decision  of  June  7,  1963.  Be¬ 
cause  of  the  nature  of  the  marketing  re¬ 
lationships  between  the  New  York-New 
Jersey  and  the  Delaware  Valley  market- 
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ing  area,  it  is  concluded  that  no  change 
from  the  recommended  decision  should 
be  made  in  the  provisions  regulating  a 
plant  that  meets  pooling  standards  of 
both  regulations. 

Situations  may  arise,  however,  where 
a  Philadelphia  handler  has  Class  I  dis¬ 
tribution  in  the  Philadelphia  marketing 
area  and,  in  addition,  has  Class  I  distri¬ 
bution  in  another  Federal  marketing 
area  where  the  other  order  exempts  such 
plant  from  pooling.  At  the  present  time 
the  standard  of  “majority”  route  sales 
is  used  in  this  order  to  determine  which 
Federal  order  will  regulate  a  plant  that 
has  route,  and  perhaps  other  Class  I,  dis¬ 
position  in  more  than  one  federally  regu¬ 
lated  marketing  area. 

An  operating  cooperative  proposed 
that  an  Order  No.  4  pasteurizing  or  bot¬ 
tling  plant  which  has  route  sales  and 
bulk  or  packaged  sales  to  other  plants  in 
more  than  one  Federal  milk  marketing 
area  be  regulated  in  the  market  in  which 
it  has  the  greatest  quantity  of  Class  I 
milk,  including  both  sales  to  other  hand¬ 
lers  and  route  disposition.  This  concept 
also  was  supported  by  two  proprietary 
handlers. 

Another  cooperative  contended  that 
association  with  the  market  for  regula¬ 
tory  purposes  normally  should  be  based 
upon  regularity  of  shipment  and  sug¬ 
gested  that  route  sales  continue  to  be 
used  as  the  best  measure  of  market  as¬ 
sociation  since  milk  sales  in  bulk  nor¬ 
mally  tend  to  fluctuate  more  widely  than 
route  sales.  This  cooperative  association 
stated  in  its  brief,  however,  that  it  did 
not  oppose  the  proposal  of  the  operating 
cooperative. 

The  situation  has  occurred  where  a 
Philadelphia  handler’s  route  distribution 
in  the  Philadelphia  marketing  area  does 
not  exceed  his  route  distribution  in  an¬ 
other  federally  regulated  marketing  area, 
but  because  substantial  quantities  of  bulk 
milk  are  supplied  to  other  handlers  in 
Philadelphia,  the  handler’s  total  volume 
of  Class  I  milk  disposed  of  in  the  Phila¬ 
delphia  market  exceeds  his  Class  I  dis¬ 
position  in  the  other  market. 

It  is  concluded  that  except  in  those 
cases  where  the  plant  is  required  to  be 
regulated  under  another  order  it  is  rea¬ 
sonable  to  regulate  the  distributing  plant 
under  the  order  for  the  area  in  which  it 
disposes  of  the  greatest  volume  of  Class  I 
milk  both  on  routes  and  to  other  plants. 

5.  Allocation  of  milk  from  various 
sources  to  classes  of  utilization.  The  pro¬ 
visions  for  the  allocation  of  milk  to 
classes,  especially  as  they  apply  to  re¬ 
ceipts  of  milk  from  other  than  producer 
sources,  should  be  modified: 

(a)  Allocation  of  receipts  from  Federal 
marketwide  pool  orders  to  offset  sales  in 
New  York-New  Jersey  market.  The  al¬ 
location  provisions  of  Philadelphia  Or¬ 
der  No.  4  currently  require  that  a  han¬ 
dler  must  allocate  all  receipts  of  milk 
priced  under  other  Federal  orders  to  any 
available  Class  II  milk.  In  the  Wilming¬ 
ton  market  all  receipts  from  plants  Un¬ 
der  other  Federal  orders,  except  Class  I 
products  in  packaged  form  which  are  re¬ 
ceived  from  a  plant  at  which  only  pro¬ 
ducer  milk  was  allocated  to  Class  I  milk, 
likewise  are  allocated  to  any  available 
Class  n  milk.  No  exception  is  made  in 
either  order  for  a  handler  who  distributes 
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milk  also  in  the  New  York-New  Jersey 
marketing  area,  and  who,  on  the  basis  of 
the  amendments  to  that  order,  to  avoid 
pooling  under  such  order,  must  receive  a 
volume  of  milk  either  from  plants  subject 
to  Federal  marketwide  pool  orders  or 
from  pool  bulk  tank  units  under  Order 
No.  2  which  is  not  less  than  the  Class  I-A 
volume  sold  in  the  Order  No.  2  marketing 
area. 

The  need  to  coordinate  the  provisions 
of  the  Philadelphia  and  Wilmington  Fed¬ 
eral  orders  with  the  New  York-New  Jer¬ 
sey  order  were  described  under  issue 
No.  1.  In  that  connection,  it  was  indi¬ 
cated  that  a  Philadelphia  or  Wilmington 
handler  would  be  able  to  purchase  Class 
I  milk  from  any  marketwide  pool  order 
for  the  purpose  of  offsetting  his  Class  I-A 
sales  in  the  New  York-New  Jersey  mar¬ 
keting  area.  To  avoid  additional  pay¬ 
ment  by  the  handler  on  such  milk,  it 
should  be  assigned  to  Class  I  milk  under 
the  Philadelphia  (or  Wilmington)  order. 

To  assure  that  this  milk  does  receive  a 
Class  I  assignment,  these  receipts  should 
be  assigned  before  other  receipts  of  milk 
are  assigned  to  classes.  The  provisions 
contained  in  the  amendatory  language 
will  permit  dovetailing  with  other  orders 
as  complementary  amendments  to  such 
orders  are  possible. 

Milk  may  be  received  by  the  Phila¬ 
delphia  or  Wilmington  handler  from  a 
bulk  tank  unit,  regulated  by  Order  No.  2, 
to  offset  his  Class  I-A  sales  in  the  New 
York-New  Jersey  marketing  area.  Such 
receipts  will  be  fully  classified  and  priced 
under  the  New  York-New  Jersey  order, 
however,  any  such  receipts  in  excess  of 
the  handler’s  Class  I-A  sales  in  the  New 
York-New  Jersey  marketing  area  will  be 
classified  in  accordance  with  their  clas¬ 
sification  assignment  under  the  Phila¬ 
delphia  or  Wilmington  order. 

Except  as  described  in  the  “offset” 
provision  set  forth  above,  any  milk  re¬ 
ceived  by  a  handler  under  Orders  Nos.  4 
or  10  from  other  Federal  orders  should 
be  allocated  to  classes  in  the  manner  set 
forth  in  (c)  below. 

(b)  Allocation  of  receipts  from  un¬ 
regulated  sources.  A  representative  of 
the  State  of  Wisconsin  supported  a  pro¬ 
posal  to  require  local  producers  to  share 
their  Class  I  sales  proportionately  with 
any  milk  purchased  by  a  handler  from 
sources  not  regulated  by  a  Federal  order. 
This  witness  testified  further  that  the 
administrative  assessment  applicable 
under  the  order  should  be  applied  on  the 
actual  volume  of  milk  shipped  to  the 
market  from  an  unregulated  plant 
rather  than  on  total  dairy  farmer  re¬ 
ceipts  at  such  plant. 

This  witness  maintained  that  to  allo¬ 
cate  unregulated  milk  to  any  available 
quantity  in  the  lowest-priced  use  classi¬ 
fication  when  received  in  the  Philadel¬ 
phia  market  reduces  the  opportunities 
for  the  sale  of  such  milk  when  supple¬ 
mental  milk  supplies  may  be  needed. 

The  Wisconsin  representative  stated 
further  that  although  on  an  annual  aver¬ 
age  basis  the  Class  I  prices  in  the  Phila¬ 
delphia  market  may  not  exceed  the 
prices  of  milk  in  Wisconsin  by  an  amount 
to  encourage  shipments  on  a  year-round 
basis,  the  Philadelphia  Class  I  prices 
might  exceed  Wisconsin  prices  suffi¬ 
ciently  during  the  fall  months  of  the 
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year  when  production  is  shortest  to  en¬ 
courage  a  Wisconsin  plant  operator  to 
seek  outlets  in  the  Philadelphia  market 
provided  the  older  does  not  create  an 
impediment. 

It  was  developed  in  this  connection 
that,  based  on  1961  data,  only  during 
the  last  six  months  of  the  year  was  the 
Philadelphia  Class  I  price  sufficiently 
high  to  more  than  cover  the  farm  price 
of  whole  milk  at  a  Wisconsin  plant  plus 
estimated  handling  and  shipping  costs. 
Even  then,  during  the  three  months  of 
July  through  September  the  Class  I 
price  minus  cost  difference  amounted  to 
only  20  cents  per  hundredweight.  For  a 
Philadelphia  plant  with  any  appreciable 
amount  of  Class  n  milk  the  blend  price 
would  be,  of  course,  well  below  the  Class 
I  price.  In  the  Wilmington  marketing 
area  the  Class  I  prices  are  constantly  15 
cents  lower  than  in  the  Philadelphia 
marketing  area,  making  this  market  even 
less  attractive  to  the  distant  shipper. 

The  representative  of  a  Philadelphia 
regulated  handler  who  operates  a  plant 
in  Wisconsin  stated  that  cream  is  shipped 
regularly  from  its  Wisconsin  plant  into 
its  Philadelphia  plant  for  Class  n  uses, 
but  that  fluid  milk  is  not  shipped  because 
it  has  not  been  found  practicable  to  do 
so  since  the  Order  No.  4  Class  I  price 
minus  the  sum  of  hauling  cost  from  Wis¬ 
consin  and  local  receiving  station  cost 
in  Wisconsin  yields  a  value  less  than  cur¬ 
rent  prices  to  farmers  for  milk  at  the 
Midwestern  location. 

The  Philadelphia  handler  with  the 
Wisconsin  plant  testified  further  that 
there  would  be  no  other  obstacle  to  asso¬ 
ciating  the  entire  supply  of  its  Wiscon¬ 
sin  plant  with  the  company’s  Philadel¬ 
phia  producer  milk  plant  system  for  the 
purpose  of  furnishing  fluid  milk  to  the 
market,  since  the  only  requirement  would 
be  to  notify  the  market  administrator 
that  the  plant  was  being  included  in  the 
system. 

At  present  the  Philadelphia  and  Wil¬ 
mington  orders  allocate  “other  source 
milk”  to  any  available  Class  n  utiliza¬ 
tion  before  the  allocation  of  producer 
milk.  Since  compensatory  payments 
have  not  been  practicable  under  these 
orders  with  individual-handler  pools,  it 
has  been  considered  necessary  to  estab¬ 
lish  “pooling”  provisions  which,  in  most 
circumstances,  would  bring  under  full 
regulation  the  operator  of  any  plant 
which  supplies  milk  to  the  market,  any 
part  of  which  is  allocated  to  Class  I. 

Under  individual-handler  pools,  if 
relatively  high  percentage  delivery  per¬ 
formance  standards  were  established  in 
the  manner  frequently  employed  with 
marketwide  pools,  a  handler  could  pro¬ 
cure  part,  or  all,  of  his  supply  from 
plants  not  meeting  the  qualifying  stand¬ 
ards  and,  by  so  doing,  evade  regulation. 
Consequently,  it  is  necessary  that  a  pro¬ 
cedure  be  established  which  protects 
the  integrity  of  the  regulation. 

In  considering  the  appropriate  assign¬ 
ment  of  transfers  of  milk  (whether  in 
bulk  or  packaged  form)  from  unregu¬ 
lated  plants  to  plants  regulated  under 
the  Philadelphia  and  Wilmington  orders, 
there  are  three  different  types  of  trans¬ 
fers  which  must  be  evaluated: 

(i)  Transfers  from  any  unregulated 
plant  ( except  the  plant  of  a  producer - 


handler )  to  a  regulated  distributing - 
type  plant.  As  a  general  proposition  it 
is  desirable  that  the  allocation  provisions 
should  not  impede  the  shipment  of  milk 
from  unregulated  plants  to  regulated 
distributing-type  plants,  as  long  as  they 
do  not  provide,  at  the  same  time,  an  in¬ 
centive  for  the  handler  to  circumvent 
the  order  to  gain  price  advantage  over 
other  handlers  receiving  producer  milk. 

As  stated  above,  the  present  pooling 
provisions  require  transferor-plants  to 
become  subject  to  full  regulation  if  they 
ship  any  milk  which  is  allocated  to  Class 
I.  The  present  orders  provide  further 
that  during  all  months  of  the  year  re¬ 
ceipts  of  other  source  milk  shall  be  allo¬ 
cated  first  to  Class  n  milk.  This,  of 
course,  reduces  the  probability  of  alloca¬ 
tion  to  Class  I  and,  therefore,  of  the  full 
regulation  of  the  source  plant.  Prorata 
allocation  of  other  source  milk,  on  the 
other  hand  would  require  that  some  por¬ 
tion  of  such  milk  received  be  allocated  to 
Class  I  which,  accordingly,  would  result 
in  the  full  regulation  of  the  source  plant 
during  any  month  in  which  milk  was 
shipped  into  the  market. 

Situations  may  arise,  perhaps  fre¬ 
quently,  where  milk  is  received  at  a 
regulated  distributing  plant  from  an  un¬ 
regulated  plant  specifically  for  Class  n 
uses.  If  the  order  were  to  require  that 
such  milk  be  subject  to  prorata  alloca¬ 
tion,  the  transferor-plant  definitely 
would  become  subject  to  regulation 
when  it  supplied  any  amount  of  milk,  no 
matter  how  small  or  whether  supplied 
for  manufacturing  use,  to  a  regulated 
distributing  plant.  Under  these  condi¬ 
tions  the  operator  of  the  unregulated 
plant  might  well  refuse  to  sell  milk  to 
the  regulated  handler  and.  consequently, 
the  most  efficient  use  of  facilities  might 
be  prevented.  It  is  concluded,  there¬ 
fore,  that  the  regulated  handler  and  the 
operator  of  the  unregulated  plant  should 
be  permitted  to  claim  Class  n  assign¬ 
ment  for  such  receipts  in  writing  at  the 
time  of  filing  the  monthly  report.  The 
market  administrator  then  would  assign 
such  receipts  to  any  available  Class  n 
milk  at  the  regulated  plant. 

If  such  receipts  were  in  excess  of  the 
available  Class  n  milk  at  the  distribut¬ 
ing  plant,  such  excess  receipts  would  be 
assigned  to  Class  I  and,  accordingly,  the 
transferor-plant  would  become  subject 
to  full  regulation  as  otherwise  provided. 
Once  the  plant  became  subject  to  full 
regulation,  the  entire  quantity  of  trans¬ 
ferred  milk  would  be  subject,  of  course, 
to  the  specific  conditions  set  forth  in  the 
inter-handler  transfer  provisions. 

(ii)  Transfers  from  any  unregulated 
plant  to  a  regulated  supply-type  plant. 
Receipts  of  other  source  milk  at  supply- 
type  plants  should  continue  to  be  allo¬ 
cated  to  any  available  Class  n  milk  at 
the  supply  plant.  Some  of  the  federally 
regulated  supply  plants  have  manufac¬ 
turing  facilities  and  constitute  outlets 
for  excess  supplies  of  both  regulated  and 
unregulated  milk.  Unregulated  milk  is 
seldom  moved  to  these  supply  plants  for 
other  than  surplus  disposal  purposes. 
To  disturb  this  arrangement  would  in¬ 
terfere  both  with  the  orderly  disposal  of 
the  surplus  of  both  regulated  and  unreg¬ 
ulated  fluid  markets  and  the  procure¬ 
ment  of  milk  for  the  efficient  operation 


of  manufacturing  facilities  at  the  regu¬ 
lated  supply  plants.  Thus,  when  milk 
is  received  at  a  regulated  supply  plant, 
it  should  continue  to  be  assigned  first 
to  Class  n  milk. 

(iii)  Transfers  from  a  producer-han¬ 
dler  to  any  regulated  plant.  Receipts 
of  milk  at  any  Philadelphia  or  Wilming¬ 
ton  regulated  plant  from  a  producer- 
handler  under  any  Federal  order  also 
should  continue  to  be  allocated  first  to 
available  Class  n  milk. 

Any  person  with  producer-handler 
status  under  any  Federal  order  is,  for 
the  most  part,  exempt  from  the  classi¬ 
fication  and  pricing  provisions  of  that 
order.  Basically,  the  justification  for 
such  exemption  is  that  a  producer-han¬ 
dler’s  Class  I  distribution  operation 
usually  represents  a  self-contained  en¬ 
terprise  which  does  not  rely  upon  other 
producers  to  carry  the  burden  of  its 
surplus. 

Normally,  however,  the  producer-han¬ 
dler  does  not  maintain  facilities  for  proc¬ 
essing  manufactured  milk  products. 
But  from  time  to  time,  and  particularly 
during  the  flush  months,  he  (along  with 
producers  generally)  may  produce  milk 
in  excess  of  his  own  Class  I  distribution 
needs.  This  is  surplus  milk  and  it  must 
be  disposed  of  through  some  other  out- 
.  let.  As  long  as  the  producer-handler  has 
the  advantage  of  enjoying  the  full  bene¬ 
fit  of  his  own  Class  I  sales  customarily 
made  on  his  own  distribution  routes, 
without  pooling  them  with  sales  of  other 
producers,  he  should  not  also  receive 
Class  I  benefit,  at  the  expense  of  other 
producers,  for  any  of  his  milk  which  he 
must  sell  to  regulated  handlers.  Thus, 
any  milk  disposed  of  by  a  producer-han¬ 
dler  under  any  Federal  order  to  a  fully 
regulated  handler’s  plant  should  be  al¬ 
located  to  any  available  Class  II  milk  at 
the  regulated  handler’s  plant  as  surplus 
of  the  producer-handler. 

(c)  Allocation  of  receipts  from  other 
Federal  orders.  It  is  likewise  necessary, 
to  accommodate  movements  of  milk  be¬ 
tween  regulated  markets,  that  these  or¬ 
ders  be  amended  in  regard  to  the  alloca¬ 
tion  of  milk  received  at  Philadelphia 
and  Wilmington  plants  from  plants  un¬ 
der  other  Federal  orders. 

The  Philadelphia  and  Wilmington 
orders  should  be  amended  to  provide  that 
Class  I  products  in  consumer-type  pack¬ 
ages  which  are  fully  classified  and  priced 
as  Class  I  milk  under  any  other  Federal 
order,  or  subject  to  equivalent  classifica¬ 
tion  and  pricing,  and  are  received  at  any 
producer  milk  plant  (or  fluid  milk  plant), 
shall  be  assigned  to  Class  I  milk.  Class 
I  products  moved  in  consumer  packages 
from  a  handler  under  one  Federal  order 
to  the  plant  of  a  handler  in  another 
order  market  normally  represent  a  regu¬ 
lar  part  of  the  Class  I  milk  supply  for 
the  market  where  they  are  sold.  Most 
inter-market  movements  of  packaged 
products  are  purchased  specifically  for 
route  sales  and  the  transferee-handler 
must  develop  such  sales  and  maintain 
them  on  a  continuing  basis.  The  pack¬ 
aged  Class  I  products  often  represent 
specialty  items  not  processed  in  the  re¬ 
ceiving  plant  or  milk  in  special  packages 
which  the  receiving  plant  is  not  equipped 
to  handle  for  processing. 
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Bulk  milk  received  at  the  supply-type 
plant  of  a  Philadelphia  or  Wilmington 
handler  should  be  assigned  to  any  avail¬ 
able  Class  n  milk  for  reasons  set  forth 
earlier  in  this  decision. 

Bulk  milk  priced  under  any  other  Fed¬ 
eral  order  and  received  at  the  distribut¬ 
ing-type  plant  of  a  Philadelphia  or 
Wilmington  handler  should  be  assigned 
pro  rata  to  Class  I  and  Class  U  milk. 
Such  pro  rata  assignment  should  apply 
to  any  remaining  product  pounds  of  Class 
I  milk  and  Class  n  milk  at  the  receiving 
plant  after  assigning  to  Class  I  milk  the 
receipts  of  certified  milk  in  packaged 
form,  Class  I  packaged  milk  from  plants 
under  other  Federal  orders  and  after  as¬ 
signing  to  Class  n  milk,  to  the  extent 
possible,  milk  from  non-federally  regu¬ 
lated  sources.  Receipts  of  bulk  milk  from 
marketwide  pool  orders  which  had  not 
been  assigned  previously  to  offset  Class 
I  sales  in  another  Federal  marketing  area 
would  be  included  in  this  pro  rata  alloca¬ 
tion. 

Because  milk  received  from  other 
Federal  orders  already  has  been  charged 
an  administrative  assessment  under  the 
originating  order,  no  administrative 
assessment  would  be  levied  on  such 
receipts. 

6.  Classification  and  assignment  of 
certain  uses  of-  milk.  The  Philadelphia 
(and  Wilmington)  orders  should  con¬ 
tinue  to  assign  first  to  any  available 
Class  n  milk,  any  products  which  are 
included  in  Class  in  milk  under  Order 
No.  2  but  are  defined  as  Class  I  milk 
under  the  Philadelphia  and  Wilmington 
orders. 

A  proprietary  handler  who  has  route 
disposition  in  both  the  Philadelphia  and 
New  York-New  Jersey  marketing  areas 
receives  at  its  Philadelphia  regulated 
pasteurizing  and  bottling  plant  in 
Trenton,  New  Jersey  such  items  as  half- 
and-half,  buttermilk,  skim  milk,  cream 
and  bottled  fluid  milk  in  consumer  type 
packages  of  particular  size  from  an  af¬ 
filiated  plant  at  Newark,  New  Jersey  reg¬ 
ulated  under  the  New  York-New  Jersey 
order. 

Half-and-half,  buttermilk  and  bottled 
skim  milk  under  the  New  York-New 
Jersey  order  which  are  distributed  out¬ 
side  the  New  York  metropolitan  district 
presently  are  included  in  Class  in  milk, 
but  under  the  Philadelphia  order  they 
are  defined  as  Class  I  milk  wherever  sold. 

This  handler  also  has  distribution  in 
Mercer  County,  New  Jersey,  in  competi¬ 
tion  with  Order  No.  2  handlers.  Because 
this  county  is  not  under  any  Federal 
order  the  handler  claims  competitive  dis¬ 
advantage  on  these  items  with  Order 
No.  2  handlers  distributing  in  the  same 
county  since  he  is  accountable  to  pro¬ 
ducers  at  the  Philadelphia  Class  I  price 
for  such  products,  while  Order  No.  2 
handlers  account  under  the  New  York- 
New  Jersey  order  for  such  products  at 
the  New  York-New  Jersey  Class  in  price. 
The  handler  proposed  that,  regardless 
of  the  pricing  applied  under  the  New 
York-New  Jersey  order,  all  receipts  from 
such  order  which  are  classified  as  Class  I 
milk  under  the  Philadelphia  order  be 
allocated  to  Class  I  milk  when  received 
at  a  Philadelphia  handler’s  plant. 

There  is  competition  between  New 
York-New  Jersey  and  Philadelphia  han¬ 


dlers  in  unregulated  areas  located  in 
New  Jersey  for  the  sale  of  half-and-half, 
buttermilk  and  bottled  skim  milk.  As 
stated  above,  at  the  present  time  Order 
No.  2  handlers  selling  in  these  unregu¬ 
lated  markets  are  required  to  pay  only 
the  Class  ni  price  for  milk  used  in 
these  products  when  such  products  are 
disposed  of  outside  the  New  York-New 
Jersey  marketing  area.  Philadelphia 
handlers  with  disposition  in  these  same 
unregulated  markets  are  required,  how¬ 
ever,  to  pay  the  Class  I  price  for  milk 
used  in  these  products. 

Basically,  the  problem  presented  by 
proponent  in  connection  with  such  pro¬ 
posal,  involves  primarily  the  sale  of  these 
products  in  the  unregulated  areas  located 
in  New  Jersey  rather  than  within  the 
New  York-New  Jersey  or  Philadelphia 
markets. 

•Proponent’s  solution  was  that  all  re¬ 
ceipts  from  the  New  York-New  Jersey 
market  which  are  classified  as  Class  I 
milk  under  the  Philadelphia  order  should 
be  allocated  to  Class  I  milk  when  re¬ 
ceived  at  a  Philadelphia  regulated  plant 
regardless  of  the  pricing  applied  under 
Order  No.  2.  If  this  proposal  were 
adopted,  Order  No.  4  handlers  would  be 
encouraged  to  purchase  these  products 
from  Order  No.  2  sources  when  they  are 
priced  as  Class  m  milk  under  Order  No. 
2.  Such  purchases  then  would  replace 
milk  received  from  Philadelphia  produc¬ 
ers  and  reduce  an  essential  outlet  for  the 
milk  of  Philadelphia  producers.  Under 
such  circumstances  it  could  only  expand 
the  problem  of  price  difference  on  these 
products  by  having  an  adverse  effect 
upon  the  competitive  position  of  other 
Philadelphia  handlers  who  might  not  be 
in  as  favorable  a  position  to  purchase 
these  products  from  Order  No.  2  sources, 
but  would  purchase  milk  for  such  prod¬ 
ucts  at  the  Class  I  price  under  the 
Philadelphia  order.  For  these  reasons, 
such  products  should  continue  to  be  as¬ 
signed  to  Class  n  milk  provided  they  are 
classified  and  priced  as  Class  HE  milk 
under  Order  No.  2  and  the  proposal 
therefore  is  denied. 

To  bring  about  equivalent  pricing  of 
these  products  under  the  Philadelphia, 
Wilmington  and  New  York-New  Jersey 
orders  it  would  require  either  a  reclassi¬ 
fication  of  the  products  to  a  lower  class 
under  the  Philadelphia  and  Wilmington 
orders  or,  conversely,  a  higher  classifica¬ 
tion  under  the  New  York-New  Jersey 
order.  Neither  of  these  courses  is  possi¬ 
ble  from  this  hearing.  Further,  involve¬ 
ment  of  these  products  under  the  Phila¬ 
delphia  and  Wilmington  orders  can  be 
avoided  if  the  handler  who  purchases 
these  products  from  Order  No.  2  sources 
for  distribution  in  unregulated  markets 
does  not  receive  these  products  at  his 
regulated  plant,  but  instead  moves  such 
products  from  the  New  York-New  Jersey 
regulated  plant  directly  to  a  distribution 
depot  not  physically  connected  with  his 
regulated  plant. 

The  same  handler  proposed  also  that 
buttermilk,  flavored  milk  drinks,  half- 
and-half  and  certain  dietary  products 
which  are  sold  on  routes  from  Philadel¬ 
phia  regulated  plants  into  the  New  York- 
New  Jersey  marketing  area  be  priced 
under  the  Philadelphia  order  at  the  Or¬ 
der  No.  2  Class  m  price.  According  to 


the  witness,  the  failure  to  so  classify  and 
price  such  products  imposes  a  “penalty” 
upon  Order  No.  4  handlers  who  dispose 
of  milk  into  the  New  York-New  Jersey 
market. 

The  Philadelphia  order  classifies  such 
products  as  Class  I  milk,  wherever  sold. 
They  are  classified  Class  m  milk  under 
the  New  York-New  Jersey  order  when 
disposed  of  outside  the  New  York  Metro¬ 
politan  district  of  the  marketing  area. 

If  such  products  are  distributed  inside 
the  Metropolitan  district,  however,  they 
are  classified  Class  II  milk.  Further, 
these  products  (except  buttermilk)  when 
disposed  of  inside  the  New  York-New 
Jersey  marketing  area,  regardless  of 
whether  they  are  classified  Class  H  or 
Class  in,  are  subject  to  the  “fluid  skim 
differential”  under  that  order.  This 
differential  increases  the  price  of  any 
such  products  classified  as  Class  II  milk 
to  a  level  which  corresponds  to  the  Class 
I-A  price,  and  increases  the  price  of  such 
products  classified  as  Class  m  milk  to  a 
level  only  slightly  below  the  Class  I-A 
price.  Therefore,  we  may  not  agree  that 
the  price  differences  between  the  orders 
on  such  products  disposed  of  by  Order 
No.  2  handlers  have  the  adverse  effect 
contended  by  the  proponent.  The  sec¬ 
ond  proposal,  therefore,  is  denied. 

Ridings  on  proposed  findings  and  con¬ 
clusions  and  on  motions.  Briefs  and  pro¬ 
posed  findings  and  conclusions  were  filed 
on  behalf  of  certain  interested  parties 
with  respect  to  both  hearings.  These 
briefs,  proposed  findings  and  conclusions 
and  the  evidence  in  the  record  were  con¬ 
sidered  in  making  the  findings  and  con¬ 
clusions  set  forth  above.  To  the  extent 
that  the  suggested  findings  and  conclu¬ 
sions  filed  by  interested  parties  are  in¬ 
consistent  with  the  findings  and  conclu¬ 
sions  set  forth  herein,  the  requests  to 
make  such  findings  or  reach  such  con¬ 
clusions  are  denied  for  the  reasons  pre¬ 
viously  stated  in  this  decision. 

At  the  hearing  convened  September 
13-14,  1962,  a  motion  was  made  request¬ 
ing  the  Secretary  of  Agriculture,  in  mak¬ 
ing  this  decision  affecting  the  Philadel¬ 
phia  and  Wilmington  orders,  to  take 
judicial  notice  of  any  decision  and 
amendments  to  the  New  York-New  Jer¬ 
sey  milk  marketing  order  to  result  from 
the  hearing  which  was  convened  on 
September  5,  1962,  at  New  York  City. 
A  brief  was  filed  in  which  this  motion  was 
reiterated.  In  arriving  at  the  findings 
and  conclusions  and  provisions  con¬ 
tained  herein,  the  findings  and  conclu¬ 
sions  and  provisions  in  the  decision  to 
amend  the  New  York-New  Jersey  milk 
order  based  upon  such  hearing  have  been 
taken  into  'account.  Interested  persons 
in  the  Philadelphia,  Wilmington,  and 
New  York-New  Jersey  markets  have  had 
opportunity  to  examine  the  two  decisions 
to  determine  how  the  respective  orders 
have  been  correlated  and  to  advise  the 
Secretary  accordingly  in  their  excep¬ 
tions.  The  motion  is  moot  and.  there¬ 
fore,  specific  ruling  thereon  is  unneces¬ 
sary. 

Both  in  briefs  filed  after  the  hearing 
of  March  5-April  2,  1963,  and  in  excep¬ 
tions  to  the  recommended  decision  issued 
September  30,  1963,  some  handlers  ex¬ 
cepted  to  certain  of  the  rulings  by  the 
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presiding  officer  at  the  hearing  pertain* 
ing  to  the  admission  in  evidence  of  cer¬ 
tain  documents  and  testimony  of  wit¬ 
nesses.  Each  of  the  rulings  by  the  pre¬ 
siding  officer  to  which  exception  was 
taken  has  been  reviewed,  and  it  is 
found  that  such  testimony  and  docu¬ 
mentary  evidence  was  relevant  and  ma¬ 
terial  to  the  issues  involved  in  the  pro¬ 
ceeding  and  such  rulings  of  the  presid¬ 
ing  officer  are  affirmed. 

General  findings.  The  findings  and 
determinations  hereinafter  set  forth  are 
supplementary  and  in  addition  to  the 
findings  and  determinations  previously 
made  in  connection  with  the  issuance  of 
the  aforesaid  order  and  of  the  previ¬ 
ously  issued  amendments  thereto;  and 
all  of  said  previous  findings  and  deter¬ 
minations  are  hereby  ratified  and  af¬ 
firmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(a)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to  effectuate 
the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as  de¬ 
termined  pursuant  to  section  2  of  the  Act 
are  not  reasonable  in  view  of  the  price  of 
feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  marketing  area,  and  the  minimum 
prices  specified  in  the  proposed  market¬ 
ing  agreement  and  the  order,  as  hereby 
proposed  to  be  amended,  are  such  prices 
as  will  reflect  the  aforesaid  factors,  in¬ 
sure  a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
Interest;  and 

(c)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  will  regulate  the  handling 
of  milk  in  the  same  manner  as,  and  will 
be  applicable  only  to  persons  in  the  re¬ 
spective  classes  of  industrial  and  com¬ 
mercial  activity  specified  in  a  marketing 
agreement  upon  which  a  hearing  has 
been  held. 

Rulings  on  exceptions.  In  arriving  at 
the  findings  and  conclusions,  and  the 
regulatory  provisions  of  this  decision, 
each  of  the  exceptions  received  with  re¬ 
spect  to  both  recommended  decisions  was 
carefully  and  fully  considered  in  con¬ 
junction  with  the  record  evidence  per¬ 
taining  thereto.  To  the  extent  that  the 
findings  and  conclusions,  and  the  reg¬ 
ulatory  provisions  of  this  decision  are  at 
variance  with  any  of  the  exceptions,  such 
exceptions  are  hereby  overruled  for  the 
reasons  previously  stated  in  this  decision. 

Marketing  agreement  and  order.  An¬ 
nexed  hereto  and  made  a  part  hereof  are 
two  documents  entitled  respectively, 
“Marketing  Agreement  Regulating  the 
Handling  of  Milk  in  the  Delaware  Valley 
Marketing  Area”,  and  “Order  Amending 
the  Order  Regulating  the  Handling  of 
Milk  in  the  Delaware  Valley  Marketing 
Area”,  which  have  been  decided  upon  as 
the  detailed  and  appropriate  means  of 
effectuating  the  foregoing  conclusions. 

It  is  hereby  ordered.  That  all  of  this 
decision,  except  the  attached  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 


said  marketing  agreement  are  identical 
with  those  contained  in  the  order  as 
hereby  proposed  to  be  amended  by  the 
attached  order  which  will  be  published 
with  this  decision. 

Referendum  order ;  determination  of 
representative  period ;  and  designation  of 
referendum  agent.  It  is  hereby  directed 
that  a  referendum  be  conducted  to  de¬ 
termine  whether  the  issuance  of  the 
attached  order  amending  the  order  reg¬ 
ulating  the  handling  of  milk  in  the  Dela¬ 
ware  Valley  marketing  area,  is  approved 
or  favored  by  the  producers,  as  defined 
under  the  terms  of  the  order,  as  hereby 
proposed  to  be  amended,  and  who,  during 
the  representative  period,  were  engaged 
in  the  production  of  milk  for  sale  within 
the  aforesaid  marketing  area. 

The  month  of  June  1963  is  hereby,  de¬ 
termined  to  be  the  representative  period 
for  the  conduct  of  such  referendum. 

L.  S.  Iverson  is  hereby  designated  agent 
of  the  Secretary  to  conduct  such  ref¬ 
erendum  in  accordance  with  the  proce¬ 
dure  for  the  conduct  of  referenda  to 
determine  producer  approval  of  milk 
marketing  orders  (15  F.R.  5177),  such 
referendum  to  be  completed  on  or  before 
the  30th  day  from  the  date  this  decision 
is  issued. 

Signed  at  Washington,  D.C.,  on  Oc¬ 
tober  31, 1963. 

George  L.  Mehren, 
Assistant  Secretary. 

Order 1  Amending  the  Order  Regulating 
the  Handling  of  Milk  in  the  Delaware 
Valley  Marketing  Area 

§  1004.0  Findings  and  determinations. 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  deter¬ 
minations  previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  of  the  previously  issued  amendments 
thereto;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such 
findings  and  determinations  may  be  in 
conflict  with  the  findings  and  determi¬ 
nations  set  forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the  pro¬ 
visions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure  govern¬ 
ing  the  formulation  of  marketing  agree- 
ments  and  marketing  orders  (7  CFR  Part 
900),  a  public  hearing  was  held  upon 
certain  proposed  amendments  to  the 
tentative  marketing  agreement  and  to 
the  order  regulating  the  handling  of 
milk  in  the  Delaware  Valley  marketing 
area.  Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that : 

(1)  The  said  order  as  hereby 
amended,  and  all  of  the  terms  and  con¬ 
ditions  thereof,  will  tend  to  effectuate 
the  declared  policy  of  the  Act; 


i  This  order  shall  not  become  effective 
unless  and  until  the  requirements  of  §  900.14 
of  the  rules  of  practice  and  procedure  gov¬ 
erning  proceedings  to  formulate  marketing 
agreements  and  marketing  orders  have  been 
met. 


(2)  The  parity  prices  of  milk,  as  de¬ 
termined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area,  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended,  are  such  prices 
as  will  reflect  the  aforesaid  factors,  in¬ 
sure  a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest; 

(3)  The  said  order  as  hereby 
amended,  regulated  the  handling  of  milk 
in  the  same  manner  as,  and  is  applicable 
only  to  persons  in  the  respective  classes 
of  industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held; 

(4)  All  milk  and  milk  products  han¬ 
dled  by  handlers,  as  defined  in  the  order 
as  hereby  amended,  are  in  the  current  of 
interstate  commerce  or  directly  burden, 
obstruct,  or  affect  interstate  commerce 
in  milk  or  its  products ;  and 

(5)  It  is  hereby  found  that  the  neces¬ 
sary  expense  of  the  market  administra¬ 
tor  for  the  maintenance  and  functioning 
of  such  agency  will  require  the  payment 
by  each  handler,  as  his  pro  rata  share 
of  such  expense,  two  cents  per  hundred¬ 
weight  or  such  amount  not  to  exceed  two 
cents  per  hundredweight  as  the  Secre¬ 
tary  may  prescribe,  with  respect  to  all 
•receipts  of  producer  milk  including  such 
handler’s  own  production. 

Order  relative  to  handling.  It  is  there¬ 
fore  ordered,  that  on  and  after  the  effec¬ 
tive  date  hereof,  the  Philadelphia  and 
Wilmington  orders  (Parts  1004  and  1010) 
shall  be  merged  under  one  order  and  the 
handling  of  milk  in  the  consolidated 
marketing  area,  the  Delaware  Valley 
marketing  area,  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  Order  No.  4  as  hereby 
amended,  and  the  aforesaid  order  is 
hereby  amended  to  read  as  follows: 

The  provisions  of  the  proposed  mar¬ 
keting  agreement  and  order  amending 
the  order  contained  in  the  recommended 
decision  issued  by  the  Assistant  Secretary 
on  September  30,  1963,  and  published  in 
the  Federal  Register  on  October  3, 1963 
(28  PE.  10646;  PE.  Doc.  63-10506)  shall 
be  and  are  the  terms  and  provisions  of 
this  order,  as  if  set  forth  in  full  herein 
subject  to  the  following  revisions: 

Changes  are  made  in  fiS  1004.8(b) ; 
1004.13(b)(2)  introductory  text;  1004.15; 
1004.30(h);  1004.44  (a),  (c),  (d)  intro¬ 
ductory  text  and  (d)  (iii) ;  1004.47  (a), 
(b)(3),  (b)(7)  introductory  text,  and 
(b)  (7)  (ii) ;  1004.70  introductory  text 
and  1004.70(e) ;  1004.71  introductory 
text. 

Definitions 

1004.1  Act. 

1004.2  Secretary. 

1004.3  Department  of  Agriculture. 

1004.4  Person. 

1004.5  Delaware  Valley  marketing  area. 

1004.6  Cooperative  association. 

1004.7  Plant. 

1004.8  Producer  milk  plant. 

1004.9  Nonproducer  milk  plant. 

1004.10  Handler. 

1004.11  Producer. 

1004.12  Produoer -handler. 

1004.13  Producer  milk. 
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be  authorized  by  Act  of  Congress,  or.  by  §  1004.7  Plant. 

Executive  order.  to  perform  the  price  .  <.planr  means  the  land>  buildings  to- 
reporting  functions  of  the  United  States  gether  With  their  surroundings,  facilities 
Department  of  Agriculture.  and  equipment,  whether  owned  or  oper- 

§  1004.4  Person.  ated  by  one  or  more  persons  constituting 

“Person”  means  any  individual,  part-  a  single  operating  unit  or  establishment 
nership,  corporation,  association,  or  any  at.  which  milk  or  milk  products  are  re- 
other  business  unit  -  ceived  from  dairy  farmers  or  processed 

or  packaged:  Provided,  That  a  separate 
§  1004.5  Delaware  Valley  marketing  establishment  used  only  for  the  purpose 

area.  of  transferring  bulk  milk  from  one  tank 

“Delaware  Valley  marketing  area”,  truck  to  another  tank  truck,  or  only  as  a 
called  the  “marketing  area”  in  this  part  distribution  depot  for  fluid  milk  prod- 
means  all  the  territory  in  the  Common-  uc^s  m  transit  for  route  distribution  shall 
wealth  of  Pennsylvania  situated  within  n°t  be  a  p^ant  under  this  definition. 

the  following  boundary  line:  Beginning  §  1004.8  Producer  milk  plant, 
at  a  point  in  the  Pennsylvania  State  line 

at  the  northern  boundary  of  the  Lower  “Producer  milk  plant”  means: 

Makefleld  township  line  in  Bucks  County,  '  (a)  A  pasteurizing  or  bottling  plant 
thence  first  westerly,  thence  southerly  from  which  during  the  month  route  dis- 
along  said  Lower  Makefleld  township  position  is  made  in  the  marketing  area; 
line  to  the  Middletown  township  line;  or 

thence  westerly  and  southerly  along  the  (b)  Any  plant  from  which,  during  the 
Middletown  township  line  to  the  Lower  month,  milk  in  the  form  of  fluid  milk 
Southampton  township  line;  thence  products  is  moved  to  and  received  at  a 
northerly  and  thence  westerly  along  the  plant  pursuant  to  paragraph  (a)  of  this 
Lower  Southampton  township  line  to  the  section  unless  Class  n  utilization  is 
Montgomery  County  line;  thence  north-  claimed  for  the  fluid  milk  products  so 
erly  along  the  Montgomery  County  line  transferred  by  both  the  transferor  and 
to  the  Trenton  cut-off  of  the  Pennsyl-  transferee  handler  in  filing  reports  pur- 
vania  Railroad;  thence  westerly  along  suant  to  §  1004.30  and  a  sufficient 
said  railroad  to  the  Upper  Dublin  town-  quantity  of  Class  n  utilization  is  avail- 
ship  line,  thence  along  the  southern  and  able,  after  making  assignments  pursuant 
western  boundaries  of  Upper  Dublin  to  §  1004.47(b)  (1)  through  (5)  and  the 
township  to  the  Whitemarsh  township  corresponding  steps  of  5  1004.47(c),  in 
line;  thence  southerly  along  the  White-  the  transferee  plant  to  cover  such 
marsh  township  line  to  the  lower  Merlon  claimed  classification;  Provided,  That 
township  line;  thence  along  the  northern  in  the  case  of  a  systemic  operation  in 
boundary  of  lower  Marion  township  to  which  the  same  handler  operates  both  a 
the  Delaware  County  line;  thence  pasteurizing  or  bottling  plant(s)  qualify- 
northerly,  westerly  and  southerly  along  ing  as  a  producer  milk  plant (s)  under 
the  Delaware  County  line  to  the  Penn-  paragraph  (a)  of  this  section  and  one 
sylvania  State  line;  thence  easterly  and  or  more  receiving  plant (s),  any  such 
northerly  along  the  Pennsylvania  State  plant(s)  as  the  handler  may  designate 
line  to  the  point  of  beginning;  all  of  that  shall  be  included  in  the  system  with  pro¬ 
territory  situated  within  and  bounded  ducer  milk  plant  status  upon  written 
on  the  north,  east  and  west  by  the  notice  to  the  market  administrator 
boundary  line  of  the  State  of  Delaware,  setting  forth  the  plant(s)  to  be  included 
and  on  the  south  by  the  Chesapeake  and  and  the  period  during  which  such  desig- 
Delaware  Canals,  all  of  which  area  lies  nation  shall  apply.  Such  notice  and  no- 
within  New  Castle  County,  Delaware  and  tice  of  any  changes  in  designation  shall 
all  of  the  territory  in  the  State  of  New  be  furnished  on  or  before  the  15th  day  of 
Jersey  within  the  outer  boundaries  of  the  the  month  preceding  the  month  to  which 
following  counties:  Atlantic,  Burlington,  the  notice  applies. 

Camden,  Cape  May,  Cumberland,  R  1AA.  Q  «  ,  ...  , 

Gloucester.  Mercer.  Salem,  and  Ocean  8  1004  9  Nonproducer  m.lk  plant, 
(except  the  boroughs  of  Bay  Head,  “Nonproducer  milk  plant”  means  any 
Beachwood,  Island  Heights,  Lakehurst,  milk  receiving,  manufacturing,  process- 
Lavallette,  Mantoloking,  Ocean  Gate,  ing,  bottling  or  distributing  plant  other 
Pine  Beach,  Point  Pleasant,  Point  Pleas-  than  a  producer  milk  plant, 
ant  Beach,  Seaside  Heights,  Seaside  Park,  c  1An<4  n  .. 

South  Toms  River,  and  the  townships  of  »  iU04'10  Hand,er‘ 

Berkeley,  Brick,  Dover,  Jackson,  Lake-  “Handler”  means: 

wood,  Manchester,  and  Plumsted) .  (a)  Any  person  in  his  capacity  as  the 

operator  of  a  producer  milk  plant:  or 

§  1004.6  Cooperative  association.  (b)  Any  person  in  his  capacity  as  the 

“Cooperative  association”  means  any  operator  of  a  nonproducer  milk  plant 
cooperative  marketing  association  of  which  disposes  of  any  fluid  milk  product 
producers  which  the  Secretary  deter-  to  a  producer  milk  plant. 

mines,  after  application  by  the  associa-  .  „  . 

§  1004.11  Producer. 

(a)  To  be  qualified  under  the  provi-  “Producer”  means  any  person  who 

sions  of  the  Act  of  Congress  of  February  produces  milk  which  is  received  directly 
18, 1922,  as  amended,  known  as  the  “Cap-  at  a  producer  milk  plant  or  is  diverted 
per- Volstead  Act”;  and  pursuant  to  5  1004.13  (b)  except: 

(b)  To  have  full  authority  in  the  sale  (a)  A  producer-handler ;  or 

of  milk  of  its  members  and  to  be  engaged  (b)  A  dairy  farmer  whose  milk  is  re¬ 

in  making  collective  sales  of  or  market-  ceived  as  milk  diverted  from  a  non- 
ing  milk  or  its  products  for  its  members,  producer  milk  plant;  or 


1004.14  Fluid  milk  product. 

1004.15  Other  source  milk. 

1004.16  Certified  milk. 

1004.17  Route  disposition. 

Markbt  Administrator 

1004.20  Designation. 

1004.21  Powers. 

1004.22  Duties. 

reports.  Records  and  Facilities 

1004.30  Reports  of  receipts  and  utilization. 

1004 .3 1  Other  reports . 

1004.32  Records  and  facilities. 

1004.33  Retention  of  records. 

Classification 

1004.40  Skim  milk  and  butterfat  to  be  clas¬ 

sified. 

1004.41  Classes  of  utilization. 

1004.42  Shrinkage  of  other  source  milk. 

1004.43  Responsibility  of  handlers  and  re¬ 

classification  of  milk. 

1004.44  Transfers. 

1004.45  Transfers  of  cream. 

1004.46  Computation  of  skim  milk  and 

butterfat  in  each  class. 

1004.47  Allocation  of  skim  milk  and  but¬ 

terfat  classified. 

Minimum  Prices 

1004.50  Class  prices. 

1004.51  Butterfat  differentials  to  handlers. 

1004.52  Location  differentials  to  handlers. 

1004.53  Equivalent  prices  or  Indexes. 

Application  or  Provisions 

1004.60  Producer-handler. 

1004.61  Plants  subject  to  other  Federal 

orders. 

Determination  of  Uniform  Prices 

1004.70  Net  obligation  of  handlers. 

1004.71  Computation  of  uniform  prices  for 

handlers. 

Payments 

1004.80  Payments  to  producers. 

1004.81  Butterfat  differential  to  producers. 

1004.82  Location  differential  to  producers. 

1004.83  Adjustment  of  accounts. 

1004.84  Expense  of  administration. 

1004.85  Termination  of  obligations. 

EmcnvK  Time,  Suspension  or  Termination 

1004.90  Effective  time. 

100401  Suspension  or  termination. 

1004.92  Continuing  obligations. 

1004.93  Liquidation. 

Miscellaneous  Provisions 

1004.100  Agents. 

1004.101  Separability  of  provisions. 

Authority:  ||  1004.0  to  1004.101  issued 
under  secs.  1-19,  48  Stat.  31,  as  amended;  7 
U.S.C.  601-674. 

Definitions 
§  1004.1  Act. 

“Act”  means  Public  Act  No.  10,  73d 
Congress,  as  amended  and  as  re-enacted 
and  amended  by  the  Agricultural  Mar¬ 
keting  Agreement  Act  of  1937,  as 
amended  (7  UJ3.C.  601  et  seq.). 

§  1004.2  Secretary. 

“Secretary”  means  the  Secretary  of 
Agriculture,  or  any  officer  or  employee  of 
the  United  States  authorized  to  exercise 
the  powers  and  to  perform  the  duties 
of  the  Secretary  of  Agriculture. 

§  1004.3  Department  of  Agriculture. 

“Department  of  Agriculture”  means 
the  United  States  Department  of  Agricul¬ 
ture  or  any  other  Federal  agency  as  may 
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(c)  A  dairy  farmer  whose  farm  is  in¬ 
cluded  in  a  pool  bulk  tank  unit  under 
the  New  York-New  Jersey  milk  order. 

§  1004.12  Producer-handler. 

“Producer-handler”  means  any  per¬ 
son  who  operates  as  his  own  personal 
enterprises  both  a  dairy  farm  and  a  pro¬ 
ducer  milk  plant  from  which  route  dis¬ 
position  is  made  in  the  marketing  area 
during  the  month,  but  who  receives  no 
milk  from  other  dairy  farmers. 

§  1004.13  Producer  milk. 

“Producer  milk”  means  all  skim  milk 
and  butterf  at  in  milk  which  is : 

(a)  Received  at  a  producer  milk 
plant  directly  from  producers;  or 

(b)  Diverted  by  the  operator  of  a  pro¬ 
ducer  milk  plant  subject  to  the  condi¬ 
tions  of  subparagraphs  (1)  and  (2)  of 
this  paragraph:  Provided,  That  milk  so 
diverted  shall  be  deemed  to  have  been 
received  at  a  producer  milk  plant  at  the 
location  of  the  plant  from  which  diverted 
except  that,  for  the  application  of 
S  1004.52  only,  milk  diverted  between 
producer  milk  plants  of  the  same  han¬ 
dler  shall  be  priced  as  though  received 
at  the  plant  having  the  lesser  location 
differential: 

(1)  To  another  producer  milk  plant, 
except  that  of  a  producer-handler;  or 

(2)  To  a  nonproducer  milk  plant  (ex¬ 
cept  another  Federal  order  plant  at 
which  such  milk  would  be  producer  milk 
regardless  of  its  status  under  this  order) 
if  the  producer: 

(i)  Held  producer  status  throughout 
the  entire  preceding  month;  or 

(ii)  The  greater  volume  of  his  milk 
from  the  first  day  of  delivery  or  diver¬ 
sion  during  the  current  month  was  phys¬ 
ically  received  at  a  producer  milk  plant. 

§  1004.14  Fluid  milk  product. 

“Fluid  milk  product”  means  all  skim 
milk  (including  reconstituted  skim  milk) 
and  butterfat  in  the  form  of  milk,  skim 
milk,  buttermilk,  cultured  buttermilk, 
flavored  milk,  milk  drinks  (plain  or 
flavored),  concentrated  milk,  and  any 
other  mixture  of  cream  and  milk  or  skim 
milk  containing  less  than  18  percent 
butterfat  (other  than  ice  cream,  ice 
cream  mixes,  milk  shake  mixes,  ice  milk 
mixes,  eggnog,  and  sterilized  products  in 
hermetically  sealed  containers) :  Pro¬ 
vided,  That  when  nonfat  milk  solids  are 
added  for  “fortification”,  the  amount  of 
skim  milk  to  be  included  within  this 
definition  shall  be  only  that  amount 
equal  to  the  weight  of  skim  milk  in  an 
equal  volume  of  an  unmodified  product 
of  the  same  nature  and  butterfat  content. 

§  1004.15  Other  source  milk. 

“Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in  receipts 
from  any  source  in  a  form  other  than  a 
fluid  milk  product  which  are  reprocessed 
or  converted  to  another  product  during 
the  month  and  all  receipts  in  the  form 
of  fluid  milk  products  from  any  source 
other  than  producers  and  producer  milk 
plants  other  than  those  operated  by  pro¬ 
ducer-handlers. 

§  1004.16  Certified  milk. 

“Certified  milk”  is  milk  which  is  pro¬ 
duced,  packaged  and  sold  under  the  label 


of  certified  milk  in  accordance  with  the 
rules  and  regulations  promulgated  by 
the  American  Association  of  Medical 
Commissions. 

§  1004.17  Route  disposition. 

“Route  disposition”  means  any  deliv¬ 
ery  of  a  fluid  milk  product  from  a  plant 
to  retail  or  wholesale  outlets  (including 
any  delivery  by  a  vendor,  from  a  plant 
store  or  through  a  vending  machine) 
except  any  delivery  of  a  fluid  milk  prod¬ 
uct  to  a  plant. 

Market  Administrator 
§  1004.20  Designation. 

The  agency  for  the  administration  of 
this  part  shall  be  a  market  administra¬ 
tor,  selected  by  the  Secretary,  who  shall 
be  entitled  to  such  compensation  as  may 
be  determined  by,  and  shall  be  subject 
to  removal  at  the  discretion  of,  the 
Secretary. 

§  1004.21  Powers. 

The  market  administrator  shall  have 
the  following  powers  with  respect  to  this 
part: 

(a)  To  administer  its  terms  and  pro¬ 
visions; 

(b)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations; 

(c)  To  make  rules  and  regulations  to 
effectuate  its  terms  and  provisions;  and 

(d)  To  recommend  amendments  to 
the  Secretary. 

§  1004.22  Duties. 

The  market  administrator  shall  per¬ 
form  all  duties  necessary  to  administer 
the  terms  and  provisions  of  this  part, 
including  but  not  limited  to  the  follow¬ 
ing: 

(a)  Within  45  days  following  the  date 
on  which  he  enters  upon  his  duties,  or 
such  lesser  period  as  may  be  prescribed 
by  the  Secretary,  execute  and  deliver  to 
the  Secretary  a  bond,  effective  as  of  the 
date  on  which  he  enters  upon  his  duties 
and  conditioned  upon  the  faithful  per¬ 
formance  of  such  duties.  In  an  amount 
and  with  surety  thereon  satisfactory  to 
the  Secretary ; 

(b)  Employ  and  fix  the  compensation 
of  such  persons  as  may  be  necessary  to 
enable  him  to  administer  its  terms  and 
provisions; 

(c)  Obtain  a  bond  In  a  reasonable 
amount,  and  with  reasonable  surety 
thereon,  covering  each  employee  who 
handles  funds  entrusted  to  the  market 
administrator; 

(d)  Pay,  out  of  the  funds  provided  by 
§  1004.84,  (1)  the  cost  of  his  bond  and 
of  the  bonds  of  his  employees,  (2)  his 
Own  compensation  and  (3)  all  other  ex¬ 
penses  necessarily  Incurred  by  him  in 
the  maintenance  and  functioning  of  his 
office  and  in  the  performance  of  his 
duties; 

(e)  Keep  such  books  and  records  as 
will  clearly  reflect  the  transactions  pro¬ 
vided  for  in  this  part,  and  upon  request 
by  the  Secretary,  surrender  the  same 
to  his  successor  or  to  such  other  person 
as  the  Secretary  may  designate; 

(f)  Publicly  disclose  to  the  handlers 
and  producers,  at  his  discretion,  the 
name  of  any  person  who  within  5  days 
after  the  day  upon  which  he  is  required 


to  perform  such  acts,  has  not  made  (1) 
reports  pursuant  to  88  1004.30  and 
1004.31  or  (2)  payments  pursuant  to 
S§  1004.80  through  1004.84; 

(g)  Submit  his  books  and  records  to 
examination  by  the  Secretary  and  fur¬ 
nish  such  information  and  reports  as 
may  be  required  by  the  Secretary; 

(h)  Prepare  and  make  available  for 
the  benefit  of  producers,  consumers  and 
handlers,  general  statistics  and  infor¬ 
mation  concerning  the  operation  of  this 
part; 

(i)  Verify  all  reports  and  payments 
by  each  handler  by  audit,  if  necessary,  of 
such  handlers’  records  and  the  records 
of  any  other  handler  or  person  upon 
whose  utilization  the  classification  of 
milk  and  butterfat  for  such  handler 
depends;  and 

(j)  On  or  before  the  date  specified, 
publicly  announce  by  posting  in  a  con¬ 
spicuous  place  in  his  office  and  by  such 
other  means  as  he  deems  appropriate 
the  following: 

(1)  The  5th  day  of  each  month,  the 
Class  n  price  and  the  handler  butterfat 
differential,  both  for  the  preceding 
month; 

(2)  The  15th  day  of  the  month  preced¬ 
ing  the  start  of  each  calendar  quarter, 
the  Class  I  price  for  such  calendar  quar¬ 
ter; 

(3)  The  15th  day  of  each  month,  the 
uniform  price  for  each  handler  com¬ 
puted  pursuant  to  S  1004.71,  the  utiliza¬ 
tion  percentage  for  such  handlers,  and 
the  differentials  applicable  pursuant  to 
9§  1004.81  and  1004.82  all  for  the  pre¬ 
ceding  month; 

(4)  Promptly  after  receipt  of  notice 
from  any  handler  of  unit  (system)  desig¬ 
nations,  or  of  changes  therein,  pursuant 
to  the  proviso  of  8  1004.8(b)  the  names 
and  locations  of  plants  so  designated; 
and 

(5)  The  15th  day  of  each  month,  the 
indexes  computed  pursuant  to  8  1004.50 
(a)  (1)  for  the  preceding  month,  the  12- 
month  average  of  prices  for  milk  for 
manufacturing  purposes  as  determined 
pursuant  to  8  1004.50(b)  (1)  for  the  pe¬ 
riod  ending  with  the  preceding  month 
and  the  12-month  percentage  utilization 
factor  for  the  period  ending  with  the 
preceding  month  calculated  in  the  man¬ 
ner  described  in  8  1004.50(a)  (4)  and  (5). 

Reports,  Records  and  Facilities 

§  1004.30  Reports  of  receipts  and  utili¬ 
zation. 

On  or  before  the  10th  day  after  the 
end  of  each  month  each  handler,  except 
a  producer-handler,  shall  report  for  each 
of  his  producer  milk  plants  for  such 
month  to  the  market  administrator  in 
the  detail  and  on  forms  prescribed  by  the 
market  administrator  the  quantities  of 
skim  milk  and  butterfat  contained  in: 

(a)  Receipts  of  producer  milk  (includ¬ 
ing  such  handler’s  own  production) ; 

,  (b)  Receipts  from  other  producer  milk 
plants  in  the  form  of  fluid  cream  and 
fluid  milk  products; 

(c)  Receipts  of  other  source  milk; 

(d)  Inventories  of  fluid  cream  and 
fluid  milk  products  on  hand  at  the  be¬ 
ginning  and  end  of  the  month; 

(e)  The  utilization  of  all  skim  milk 
and  butterfat  required  to  be  reported 
pursuant  to  this  section; 
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(f )  Milk  diverted  from  a  producer  milk 
plant,  from  the  farm  on  which  such  milk 
was  produced  to  another  plant  (s) ;  and 

(g)  Milk  received,  directly  from  the 
farm  on  which  such  milk  was  produced, 
as  milk  diverted  from  a  nonproducer  milk 
plant(s) . 

§  1004.31  Other  reports. 

(a)  Each  producer-handler  and  each 
handler  in  his  capacity  as  the  operator 
of  a  nonproducer  milk  plant,  shall  make 
reports  to  the  market  administrator  at 
such  time  and  in  such  manner  as  the 
market  administrator  may  prescribe; 
and 

(b)  Each  handler  (except  a  producer- 
handler)  in  his  capacity  as  the  operator 
of  a  producer  milk  plant  shall  report  to 
the  market  administrator  in  the  detail 
and  on  forms  prescribed  by  the  market 
administrator  as  follows: 

(1)  On  or  before  the  25th  day  after 
the  end  of  the  month  for  each  of  his 
producer  milk  plants  his  producer  pay¬ 
roll  for  such  month  which  shall  show  for 
each  producer: 

v  (i)  His  name  and  address; 

(ii)  The  total  pounds  of  milk  received 
from  such  producer; 

(iii)  The  average  butterfat  content  of 
such  milk ;  and 

(iv)  The  net  amount  of  such  handler’s 
payment  together  with  the  price  paid 
and  the  amount  and  nature  of  any  de¬ 
ductions; 

(2)  His  purchases,  if  any,  of  sweet 
cream  showing  the  quantity  and  source 
of  each  such  purchase  and  the  cost 
thereof  at  Philadelphia; 

(3)  Within  10  days  after  the  market 
administrator’s  request,  with  respect  to 
any  producer  for  whom  such  informa¬ 
tion  is  not  in  the  files  of  the  market  ad¬ 
ministrator,  or  with  respect  to  any  dairy 
farmer  whose  farm  is  included  in  a  pool 
bulk  tank  unit  as  defined  under  the  New 
York-New  Jersey  milk  order  for  whom 
such  information  is  requested  by  the 
market  administrator,  and  with  respect 
to  a  period  or  periods  of  time  designated 
by  the  market  administrator; 

(i)  The  name  and  address; 

(ii)  The  total  pounds  of  milk  received; 

(iii)  The  average  butterfat  test  of 
milk  received;  and 

(iv)  The  number  of  days  upon  which 
milk  was  received; 

(4)  Such  other  information  with  re¬ 
spect  to  the  receipts  and  utilization  of 
milk  and  milk  products  as  the  market 
administrator  may  prescribe;  and 

(5)  Promptly  after  milk  is  first  re¬ 
ceived  from  any  producer  or  dairy  farmer 
whose  farm  is  included  in  a  pool  bulk 
tank  unit  as  defined  under  the  New 
York-New  Jersey  milk  order: 

(i)  The  name  and  address  of  such 
producer; 

(ii)  The  date  upon  which  such  milk 
was  first  received;  and 

(iii)  The  plant  at  which  such  milk 
was  received. 

§  1004.32  Records  and  facilities. 

Each  handler  shall  maintain  and  make 
available  to  the  market  administrator  or 
to  his  representative  during  the  usual 
hours  of  business  such  accounts  and  rec¬ 
ords  of  his  operations  together  with  such 
facilities  as  are  necessary  for  the  mar- 
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ket  administrator  to  verify  or  establish 
the  correct  data  which  are  required  to 
be  reported  pursuant  to  this  part  and 
the  payments  required  to  be  made  pur¬ 
suant  to  this  part. 

§  1004.33  Retention  of  records. 

All  books  and  records  required  under 
this  part  to  be  made  available  to  the 
market  administrator  shall  be  retained 
by  the  handler  for  a  period  of  three  years 
to  begin  at  the  end  of  the  month  to 
which  such  books  and  records  pertain: 
Provided,  That  if  within  such  three- 
year  period  the  market  administrator 
notifies  the  handler  in  writing  that  the 
retention  of  such  books  and  records,  or 
of  specified  books  and  records,  is  neces¬ 
sary  in  connection  with  a  proceeding 
under  section  8c(15)  (A)  of  the  Act  or  a 
court  action  specified  in  such  notice,  the 
handler  shall  retain  such  books  and  rec¬ 
ords,  or  specified  books  and  records, 
until  further  written  notification  from 
the  market  administrator.  In  either 
case  the  market  administrator  shall  give 
further  written  notification  to  the  han¬ 
dler  promptly  upon  the  termination  of 
the  litigation,  or  when  the  records  are 
no  longer  necessary  in  connection  there¬ 
with. 

Classification 

§  1004.40  Skim  milk  and  butterfat  to  be 
classified. 

All  skim  milk  and  butterfat  received 
within  the  month  at  each  producer  milk 
plant  and  which  is  required  to  be  re¬ 
ported  pursuant  to  §  1004.30  shall  be 
classified  by  the  market  administrator 
pursuant  to  the  provisions  of  §§  1004.41 
through  1004.47. 

§  1004.41  Classes  of  utilization. 

Subject  to  the  conditions  set  forth  in 
I  §  1004.43  through  1004.45,  the  classes  of 
utilization  shall  be  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall 
be  all  skim  milk  (including  reconsti¬ 
tuted  skim  milk)  and  butterfat: 

(1)  Disposed  of  in  the  form  of  fluid 
milk  products,  except  as  provided  in 
paragraph  (b)  (2),  (3)  and  (5)  of  this 
section;  and 

(2)  Not  accounted  for  as  Class  n 
milk;  and 

(b)  Class  II  milk.  Class  IE  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce  any  product  other 
than  a  fluid  milk  product; 

(2)  Disposed  of  for  livestock  feed; 

(3)  Contained  in  any  fluid  milk  prod¬ 
uct  which  is  dumped,  provided  that  the 
handler  shall  give  such  advance  notice 
as  the  market  administrator  may  re¬ 
quire; 

(4)  Contained  in  inventory  of  fluid 
cream  and  of  fluid  milk  products  on 
hand  at  the  end  of  the  month; 

(5)  Disposed  of  in  the  form  of  fluid 
milk  products  and  used  in  soup,  candy, 
bakery  products  or  any  other  nondairy 
commercial  food  product,  but  not  in¬ 
cluding  such  dispositions  to  retail  es¬ 
tablishments  which  dispose  of  milk  both 
for  fluid  and  other  uses; 

(6)  In  skim  milk  contained  in  any  for¬ 
tified  fluid  milk  product  in  excess  of  the 
pounds  of  skim  milk  in  such  product  clas¬ 
sified  as  Class  I  milk  pursuant  to  para¬ 
graph  (a)(1)  of  this  section; 


(7)  In  actual  plant  shrinkage  not  to 
exceed  two  percent  of  skim  milk  and 
butterfat,  respectively,  in  producer  milk; 
and 

(8)  In  shrinkage  of  other  source  milk. 

§  1004.42  Shrinkage  of  ether  source 

milk. 

The  market  administrator  shall  deter¬ 
mine  shrinkage  of  other  source  milk  for 
each  producer  milk  plant  as  follows: 

(a)  Compute  the  total  shrinkage  of 
skim  milk  and  butterfat,  respectively, 
for  each  plant;  and 

(b)  Assign  a  pro  rata  share  of  the 
shrinkage  computed  pursuant  to  para¬ 
graph  (a)  of  this  section  to  skim  milk 
and  butterfat,  respectively,  to  other 
source  milk  on  the  basis  of  the  percent¬ 
age  that  such  skim  milk  and  butterfat 
represents  of  total  receipts  of  skim  milk 
and  butterfat,  respectively,  to  which 
shrinkage  may  be  assigned  to  Class  II 
milk  pursuant  to  §  1004.41(b)  (7)  and 
(8). 

§  1004.43  Responsibility  of  handlers 
and  reclassification  of  milk. 

(a)  All  skim  milk  and  butterfat  shall 
be  Class  I  milk  unless  the  handler  who 
first  receives  such  skim  milk  or  butter¬ 
fat  proves  to  the  market  administrator 
that  such  skim  milk  or  butterfat  should 
be  classified  otherwise;  and 

(b)  Any  skim  milk  or  butterfat  shall 
be  reclassified  if  verification  by  the  mar¬ 
ket  administrator  discloses  that  the  orig¬ 
inal  classification  was  incorrect. 

§  1004.44  Transfers. 

Skim  milk  and  butterfat  disposed  of 
each  month  in  the  form  of  a  fluid  milk 
product  from  a  producer  milk  plant  shall 
be  classified: 

(a)  As  Class  I  milk  if  transferred  or 
diverted  to  another  producer  milk  plant, 
except  that  of  a  producer-handler,  un¬ 
less  utilization  as  Class  n  milk  is  claimed 
by  both  handlers  in  their  reports  sub¬ 
mitted  for  the  month  to  the  market  ad¬ 
ministrator  pursuant  to  §  1004.30.  The 
amount  of  skim  milk  or  butterfat  so  as¬ 
signed  to  Class  n  milk  shall  be  limited 
to  the  amount  thereof  remaining  in  Class 
n  milk  in  the  plant  of  the  transferee 
handler  after  making  the  assignments 
pursuant  to  §  1004.47(b)  (1)  through  (8) 
and  the  corresponding  steps  of  §  1004.47 

(c)  and  the  assignment  of  cream  trans¬ 
fers  pursuant  to  §  1004.45,  and  any  ad¬ 
ditional  amounts  of  such  skim  milk  or 
butterfat  shall  be  assigned  to  Class  I 
milk.  If  either  or  both  handlers  have 
received  other  source  milk  except  milk 
priced  under  another  Federal  order,  the 
skim  milk  or  butterfat  so  transferred 
shall  be  classified  at  both  plants  so  as  to 
allocate  the  greatest  possible  Class  I  milk 
utilization  to  the  producer  milk  of  both 
handlers; 

(b)  As  Class  I  milk  if  transferred  to  a 
producer-handler ; 

(c)  In  the  class  or  classes  to  which 
assigned  under  another  Federal  order  if 
transferred  to  a  nonproducer  milk  plant 
regulated  by  the  other  order  to  the  ex¬ 
tent  such  transfers  are  not  offset  by  re¬ 
ceipts  of  milk  and  skim  milk  from  the 
same  other  Federal  order  plants:  Pro¬ 
vided,  That  (1)  if  any  milk  is  disposed 
of  in  the  New  York-New  Jersey  market- 
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ing  area,  either  on  routes  or  to  regulated 
plants,  which  is  subject  to  the  classifica¬ 
tion  and  pricing  provisions  of  Order  No. 

2  it  shall  be  classified  in  accordance  with 
its  classification  assignment  under  the 
New  York-New  Jersey  order,  or  (2)  if 
such  milk  is  subject  to  "partial  pooling" 
under  another  Federal  order  it  shall  be 
classified  in  accordance  with  the  utiliza¬ 
tion  reflected  by  the  blend  price  com¬ 
puted  under  such  order;  and 

(d)  As  Class  I  milk  if  transferred  or 
diverted  in  bulk  to  a  nonproducer  milk 
plant  which  is  not  subject  to  another 
Federal  order  or  refrigerated  holding  fa¬ 
cilities  unless: 

(1)  The  transferring  handler  claims 
Class  n  use  in  his  report  submitted  pur¬ 
suant  to  §  1004.30; 

(2)  The  operator  of  the  nonproducer 
milk  plant  or  refrigerated  holding  facility 
maintains  books  and  records  which  are 
made  available  for  the  examination  upon 
request  by  the  market  administrator  and 
which  are  adequate  for  verification  for 
such  Class  n  use;  and 

(3)  If  the  conditions  as  set  forth  in 
subparagraphs  (1)  and  (2)  of  this  para¬ 
graph  are  met,  the  market  administrator 
shall  classify  such  transfers  as  follows: 

(i)  Determine  the  use  of  all  skim  milk 
and  butterfat  in  such  nonproducer  milk 
plant  or  refrigerated  holding  facility; 

<ii)  Allocate  receipts  from  dairy  farm¬ 
ers  determined  to  be  the  regular  source 
of  supply  of  the  nonproducer  milk  plant 
to  the  highest  use  beginning  with  Class  I 
milk.  Allocate  transferred  milk  to  Class 
I  milk  to  the  extent  remaining,  except 
that  if  receipts  from  this  and  other  or¬ 
ders  issued  pursuant  to  the  Act  exceed 
the  amount  remaining,  the  amount  of 
such  transferred  milk  allocated  to  Class 
I  milk  shall  be  not  less  than  that  ob¬ 
tained  by  prorating  the  remaining  Class 
I  utilization  in  accordance  with  the  re¬ 
ceipts  from  all  such  plants  at  the  non¬ 
producer  milk  plant;  and 

(iii)  In  the  case  of  a  refrigerated 
holding  facility  transferring  a  fluid  milk 
product  to  a  nonproducer  milk  plant 
such  product  shall  be  Class  I  milk  unless 
the  nonproducer  milk  plant  to  which 
such  product  is  transferred  meets  the 
conditions  set  forth  in  subparagraph  (2) 
and  (3)  (ii)  of  this  paragraph. 

§  1004.45  Transfers  of  cream. 

Cream  containing  18  percent  or  more 
butterfat  disposed  of  each  month  from 
a  producer  milk  plant  shall  be  classified: 
(a)  As  Class  n  milk  if  transferred  to  a 
producer  milk  plant  of  another  handler: 
Provided,  That  the  cream  so  assigned  to 
Class  n  milk  shall  be  limited  to  the 
amount  thereof  remaining  in  Class  n 
milk  in  the  plant  of  the  transferee 
handler  after  the  allocation  of  receipts 
from  plants  subject  to  regulation  under 
other  Federal  orders,  pursuant  to  sub- 
paragraph  (8)  of  §  1004.47  (b)  and  (c) 
and  any  additional  amounts  of  cream 
shall  be  classified  as  Class  I  milk;  (b)  as 
Class  II  milk  if  transferred  to  a  pro¬ 
ducer-handler;  and  (c)  as  Class  n  milk 
if  transferred  to  a  nonproducer  milk 
plant. 

§  1004.46  Compulation  of  slum  milk 
and  butterfat  in  each  class. 

For  each  month,  the  market  adminis¬ 
trator  shall  correct  for  mathematical  and 


other  obvious  errors  the  reports  of  each 
handler  for  each  producer  milk  plant 
submitted  pursuant  to  S  1004.30  and 
compute  the  total  pounds  of  skim  milk 
and  butterfat,  respectively,  in  Class  I 
milk  and  Class  n  milk  in  each  producer 
milk  plant  of  such  handler:  Provided, 
That  if  any  of  the  water  contained  in  the 
milk  or  skim  milk  from  which  a  product 
is  made  is  removed  before  the  product  is 
utilized  or  disposed  of  by  a  handler,  the 
pounds  of  such  product  shall  be  con¬ 
sidered  to  be  an  amount  equivalent  to  the 
nonfat  milk  solids  therein  plus  all  the 
water  originally  associated  with  such 
solids. 

§  1004.47  Allocation  of  skim  milk  and 
butterfat  classified. 

After  making  the  computations  pur¬ 
suant  to  §  1004.46  the  market  adminis¬ 
trator  shall  determine  the  classification 
of  producer  milk  at  each  producer  milk 
plant  as  follows: 

(a)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  milk  the  pounds  of 
skim  milk  in  receipts  of  other  source 
milk  from  dairy  farmers  who  are  pro¬ 
ducers  in  a  pool  bulk  tank  unit  as  de¬ 
fined  pursuant  to  Part  1002  (New  York- 
New  Jersey)  and/or  the  pounds  of  skim 
milk  which  are  priced  and  pooled  under 
any  Federal  order  with  a  marketwide  pool 
in  an  amount  not  to  exceed  the  pounds 
of  skim  milk  disposed  of  as  Class  I  milk 
.(Class  I— A  and  skim  milk  subject  to 
the  fluid  skim  differential  in  Part  1002) 
in  the  marketing  area  of  another  Fed¬ 
eral  order,  if  the  other  Federal  order  in 
which  Class  I  sales  are  made,  provides 
for  the  offsetting  of  such  Class  I  sales  by 
the  purchase  of  the  equivalent  amounts 
of  Class  I  products; 

(b)  Skim  milk  remaining  after  the 
computation  of  paragraph  (a)  of  this 
section  shall  be  allocated  in  the  follow¬ 
ing  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  n  milk,  the  pounds  of 
skim  milk  in  producer  milk  classified  pur¬ 
suant  to  §  1004.41(b)  (7)  ; 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  milk,  the  pounds  of 
skim  milk  in  receipts  of  certified  milk  in 
packaged  form; 

(3)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  I  milk, 
any  remaining  pounds  of  skim  milk  in 
other  source  milk  in  the  form  of  fluid 
milk  products  received  during  the  month 
in  consumer-type  packages  from  a  fully 
regulated  plant  under  another  Federal 
order  if  classified  and  priced  as  Class  I 
milk  under  such  order,  or  subject  to 
such  classification  and  pricing  or  the 
equivalent  thereof  if  assigned  to  Class 
I  milk  under  this  order; 

(4)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class,  in 
sequence,  beginning  with  Class  II  milk 
the  total  pounds  of  skim  milk  received 
in  the  form  of  a  fluid  milk  product  in  re¬ 
ceipts  from  a  producer-handler  as  de¬ 
fined  in  any  Federal  order; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class,  in  se¬ 
quence,  beginning  with  Class  n  milk,  the 
pounds  of  skim  milk  in  receipts  of  other 
source  milk; 

(i)  In  the  form  of  cream  containing 
18  percent  or  more  butterfat; 


(ii)  In  the  form  of  condensed  skim 
milk  or  nonfat  dry  milk  utilized  in  a, 
reconstituted  or  fortified  product;  and 

(iii)  In  other  Class  n  products  which 
are  reprocessed  or  converted  to  another 
product  during  the  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class,  in 
sequence,  beginning  with  Class  II  milk, 
the  pounds  of  skim  milk  in  other  source 
milk  received  in  the  form  of  fluid  milk 
products  at: 

(i)  Any  producer  milk  plant  pursuant 

to  9  1004.8(b)  from  a  nonproducer  milk 
plant  not  regulated  under  any  Federal 
order;  ^ 

(ii)  Any  producer  milk  plant  pursuant 
to  9  1004.8(a)  from  any  nonproducer 
milk  plant  which  is  not  regulated  under 
any  other  Federal  milk  order  if  the  oper¬ 
ators  of  both  plants  have  claimed  in 
writing  Class  n  utilization  at  or  before 
the  time  handler  reports  are  due  pur¬ 
suant  to  9  1004.30. 

(7)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class,  the 
pounds  of  skim  milk  in  other  source  milk 
received  in  the  form  of  a  fluid  milk  prod¬ 
uct  which  is  priced  under  another  Fed¬ 
eral  order  and  not  allocated  pursuant  to 
paragraph  (a)  of  this  section  to  the 
extent  such  receipts  are  not  offset  by 
transfers  of  skim  milk  to  the  same  other 
Federal  order  plants,  as  follows: 

(i)  In  sequence,  beginning  with  Class 
n  milk,  if  received  at  a  producer  milk 
plant  defined  in  9  1004.8(b)  in  bulk,  or 
in  consumer-type  packages  but  not  allo¬ 
cated  to  Class  I  milk  in  subparagraph  (3) 
of  this  paragraph; 

(ii)  Pro  rata  from  each  class,  if  re¬ 
ceived  at  a  producer  milk  plant  defined 
in  9  1004.8(a)  in  bulk:  Provided,  That 
the  quantity  assigned  under  this  sub¬ 
division  shall  not  exceed  the  quantity 
classified  and  priced  as  Class  I  milk 
under  the  other  order  or  subject  to  such 
classification  and  pricing  or  the  equiv¬ 
alent  thereof  if  assigned  to  Class  I  milk 
under  this  order;  and 

(iii)  In  sequence,  beginning  with  Class 
n  milk,  if  received  at  a  producer  milk 
plant  defined  in  9  1004.8(a)  in  consumer- 
type  packages  or  in  bulk  but  not  allocated 
to  Class  I  milk  in  subparagraph  (3)  of 
this  paragraph  or  subdivision  (ii)  of  this 
subparagraph; 

(8)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class,  in 
sequence,  beginning  with  Class  n  milk, 
the  pounds  of  skim  milk  contained  in  in¬ 
ventory  of  fluid  cream  and  fluid  milk 
products  on  hand  at  the  beginning  of 
the  month; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  the  pounds 
of  skim  milk  in  receipts  from  other  pro¬ 
ducer  milk  plants  and  assigned  to  such 
class  pursuant  to  99  1004.44(a)  and 
1004.45(a) :  Provided,  That  if  the  pounds 
of  skim  milk  of  such  receipts  to  be  sub¬ 
tracted  from  Class  n  milk  are  greater 
than  the  remaining  pounds  of  skim  milk 
in  such  class,  the  balance  shall  be  sub¬ 
tracted  from  the  remaining  pounds  of 
skim  milk  in  Class  I  milk; 

(10)  Add  to  the  remaining  pounds 
of  skim  milk  in  Class  n  milk,  the  pounds 
of  skim  milk  subtracted  pursuant  to  sub- 
paragraph  (1)  of  this  paragraph; 

(11)  If  the  remaining  pounds  of  skim 
milk  in  both  classes  exceed  the  pounds 
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of  skim  milk  in  producer  milk,  subtract 
such  excess  from  the  remaining  pounds 
of  skim  milk  in  series  beginning  with 
Class  II  milk.  Any  amount  so  subtract¬ 
ed  shall  be  known  as  "overage” ; 

(c)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  same  procedure  out¬ 
lined  for  skim  milk  in  paragraphs  (a) 
and  (b)  of  this  section;  and 

(d)  Add  the  pounds  of  skim  milk  and 
the  pounds  of  butterfat  allocated  to  pro¬ 
ducer  milk  in  each  class,  pursuant  to 
paragraphs  (b)  and  (c)  of  this  section, 
and  determine  the  weighted  average 
butterfat  content  of  each  class. 

Minimum  Prices 
§  1004.50  Class  prices. 


(v)  Compute  an  index  of  average  daily 
pounds  of  Class  I  milk  disposition  using 
a  1957-1958  base  period,  by  dividing  by 
29,476  the  daily  average  for  the  month 
of  pounds  of  Class  I  milk  disposition  by 
producer  milk  plants  fully  regulated  as 
a  result  of  their  sales  in  the  marketing 
area  other  than  in  the  State  of  New 
Jersey  and  excluding  Class  I  milk  dis¬ 
position  (on  route  or  otherwise)  outside 
the  marketing  area  by  any  handler  whose 
route  disposition  in  the  marketing  area, 
exclusive  of  New  Jersey,  is  less  than  5.0 
percent  of  his  total  route  disposition, 
and  excluding  any  duplication  because 
of  disposition  between  plants,  and  adjust 
the  result  for  seasonal  variation  by  di¬ 
viding  by  the  applicable  figure  indicated 


prescribed  in  subparagraph  (2)  of  this 
paragraph,  adjusted  pursuant  to  sub- 
paragraph  (3)  of  this  paragraph,  if  re¬ 
ceipts  of  milk  from  producers  at  pro¬ 
ducer  milk  plants  fully  regulated  as  a 
result  of  their  sales  in  the  marketing  area 
other  than  in  the  State  of  New  Jersey 
during  the  12-month  period  ending  with 
the  second  preceding  month  are  less  than 
129  percent  of  total  Class  I  disposition  by 
such  plants  in  the  same  period  (exclud¬ 
ing  any  duplication  because  of  disposi¬ 
tion  between  plants),  and  shall  be  an 
additional  20  cents  more  if  the  percen¬ 
tage  of  such  receipts  to  such  disposition 
is  less  than  126 :  Provided,  That  the  price 
adjustment  pursuant  to  this  subpara¬ 
graph  shall  not  exceed  an  amount  which 


Subject  to  the  provisions  of  §  1004.51 
and  §  1004.52  each  handler  shall  pay,  at 
the  time  and  in  the  manner  set  forth  in 
§  1004.80  for  each  hundredweight  of  milk 
containing  3.5  percent  of  butterfat  re¬ 
ceived  at  his  producer  milk  plant (s)  dur¬ 
ing  the  month  from  producers  or  a  co¬ 
operative  association,  not  less  than  the 
following  prices; 

(a)  Class  I  milk.  For  each  month  in 
each  calendar  quarter  through  June  1965, 
the  price  per  hundredweight  of  Class  I 
milk  shall  be  the  price  computed  for 
such  quarter  pursuant  to  subparagraphs 

(1)  through  (5)  of  this  paragraph: 

(1)  Compute  the  indexes  set  forth  in 
subdivisions  (i)  through  (v)  of  this  sub- 
paragraph  for  the  second,  third  and 
fourth  months  preceding  the  first  month 
of  the  pricing  quarter  and  divide  the 
sum  of  these  indexes  by  15.  The  result 
shall  be  the  formula  index: 

(i)  Compute  an  index  of  wholesale 
commodity  prices,  using  a  1957-1958  base 
period  by  dividing  by  0.99614,  the  aver¬ 
age  of  the  four  latest  weekly  index  fig¬ 
ures  (those  available  on  the  15th  day  of 
the  following  month)  of  wholesale  com¬ 
modity  prices  as  reported  on  a  1957- 
1959  base  by  the  Bureau  of  Labor  Sta¬ 
tistics,  United  States  Department  of 
Labor; 

(ii)  Compute  an  index  of  prices  paid 
by  Pennsylvania  farmers  per  hundred¬ 
weight  for  20  percent  protein  mixed 
dairy  feed,  using  a  1957-58  base  period, 
by  dividing  by  0.03896  the  monthly  price 
for  such  feed  published  by  the  Pennsyl¬ 
vania  Federal-State  Crop  Reporting 
Service; 

(iii)  Compute  an  index  of  prices  re¬ 
ceived  by  Pennsylvania  farmers  for  farm 
products  except  dairy,  using  a  1957-58 
base  period,  by  dividing  by  2.103  the 
monthly  index  published  by  the  Pennsyl¬ 
vania  Federal-State  Crop  Reporting 
Service; 

(iv)  Compute  an  index  of  prices  for 
.  milk  for  manufacturing  purposes,  f.o.b. 

plant  United  States,  as  reported  by  the 
Department  of  Agriculture,  using  a  1961- 
62  base  period,  by  dividing  by  .030707  the 
monthly  average  prices  determined  pur¬ 
suant  to  paragraph  (b)(1)  of  this  sec¬ 
tion,  and  adjust  the  result  for  seasonal 
variation  by  dividing  by  the  applicable 
figure  indicated  below  for  such  month: 


Jan _ 

_ 1.023 

July - 

-  .988 

Peb _ 

_ 1.014 

'  Aug - 

. 997 

Mar _ 

_ 1.006 

Sept _ 

_ 1.000 

Apr _ 

_  .980 

Oct  _ 

_ 1.004 

May _ 

_  .  976 

Nov _ 

_ 1.014 

June  .... 

. 984 

Dec _ 

_ 1.014 

below  for  the  month: 


Jan  _  _ 

_ 1.009 

July - 

_ 0.946 

Feb  . 

_ 1.023 

Aug  _ 

_  .949 

Mar  __ 

_ 1.011 

Sept _ _ 

1.020 

Apr _ 

_ 1.025 

Oct  _ 

_ 1.046 

May 

_ 1.010 

Nov 

_ 1.005 

June _ 

_  .966 

Dec _ 

_ _  .990 

(2)  Subject  to  the  conditions  set  forth 
in  subparagraphs  (3),  (4),  and  (5)  of 
this  paragraph  the  Class  I  price  shall  be 
that  price  indicated  for  the  pricing  quar¬ 
ter  in  the  following  Class  I  price  schedule 
in  the  line  corresponding  to  the  bracket 
in  which  the .  formula  index  computed 
pursuant  to  subparagraph  (1)  falls,  or 
if  such  index  value  is  not  within  a 
bracket,  the  price  for  the  calendar  quar¬ 
ter  shall  be  determined  by  the  adjacent 
index  bracket  which  is  the  same  as  or 
nearest  to  the  bracket  equivalent  to  the 
price  in  the  previous  quarter; 

Class  I  Price  Schedule 


(price  per  hundredweight] 


Formula  index 

1st 

quarter 

(Jan., 

Feb., 

Mar.) 

2d 

quarter 

June) 

3d 

quarter 

(July, 

Aug., 

Sept.) 

4th 

quarter 

(Oct., 

Nov., 

Dec.) 

t  least  but  less 
than — 

80.0  >-82.0 . 

4. 45 

4.05 

4.45 

4.85 

83.8-85.8 . 

4.65 

4.25 

4.65 

5.05 

87.6-89.6 . 

4.85 

4.45 

4.85 

5.25 

91.4-93.4 . 

6.05 

4.65 

5.05 

5.45 

95.2-97.2 . . 

5.25 

4.85 

5.25 

5.65 

99.0-101.0 . 

5. 45 

5.05 

5. 45 

5.85 

102.8-104.8 . 

5.65 

5.26 

5.65 

6.05 

106.6-108.6 . 

5.85 

5.45 

5.85 

6.25 

110.4-112.4 . 

6.05 

5.65 

6.05 

6. 45 

114.2-116.2 . 

6.25 

5.85 

6.25 

6.65 

118.0-120.0 . 

6.45 

6.05 

6.45 

6.85 

i  If  the  formula  index  is  more  than  120.0  or  less  than 
80.0  this  table  shall  be  extended  at  the  same  rate  as  the 
increase  or  decrease  in  the  preceding  bracket. 


(3)  If  the  annual  level  of  the  price  for 
any  calendar  quarter  (the  price  indicated 
for  the  first  and  third  quarters  for  the 
bracket  in  which  the  formula  index  com¬ 
puted  pursuant  to  subparagraph  (1) 
falls)  is  greater  than  $2.60  over  the  sim¬ 
ple  average  of  prices  of  selected  Mid¬ 
western  condensaries  as  reported  by  the 
Department  of  Agriculture  for  the  12- 
month  period  ending  with  the  second 
month  preceding  the  quarter  for  milk  of 
3.5  percent  butterfat,  the  Class  I  price 
for  such  quarter  shall  be  adjusted  down¬ 
ward  (in  multiples  of  20  cents)  to  a 
price  so  adjusted  which  will  be  within 
such  $2.60  variance; 

(4)  For  each  month  of  any  calendar 
quarter  the  Class  I  price  shall  be  20  cents 
more  per  hundredweight  than  the  price 


will  result  in  a  Class  I  price  equal  to  the 
Class  I  price  for  the  same  quarter  of 
the  preceding  year  plus  80  cents;  and 
(5)  For  each  month  of  any  calendar 
quarter  the  Class  I  price  shall  be  20  cents 
less  per  hundredweight  than  the  price 
prescribed  in  subparagraph  (2)  of  this 
paragraph,  adjusted  pursuant  to  sub- 
paragraph  (3)  of  this  paragraph,  if  re¬ 
ceipts  of  milk  from  producers  at  pro¬ 
ducer  milk  plants  fully  regulated  as  a 
result  of  their  sales  in  the  marketing  area 
other  than  in  the  State  of  New  Jersey 
during  the  12-month  period  ending  with 
the  second  preceding  month  are  more 
than  139  percent  of  total  Class  I  dispo¬ 
sition  by  such  plants  in  the  same  period 
(excluding  any  duplication  because  of 
disposition  between  plants),  and  shall 
be  an  additional  20  cents  less  if  the  per¬ 
centage  of  such  receipts  to  such  dispo¬ 
sition  is  more  than  142:  Provided,  That 
the  price  adjustment  pursuant  to  this 
subparagraph  shall  not  exceed  an 
amount  which  will  result  in  a  Class  I 
price  equal  to  the  Class  I  price  for  the 
same  quarter  of  the  preceding  year  less 
80  cents. 

(b)  Class  II  milk.  The  price  per 
hundredweight  of  Class  n  milk  shall  be 
determined  for  each  month  as  follows: 

(1)  Adjust  the  average  price  for  milk 
for  manufacturing  purposes,  f.o.b.  plants 
United  States,  as  reported  on  a  prelimi¬ 
nary  basis  by  the  Department  of  Agri¬ 
culture  for  the  month,  by  subtracting  for 
each  one-tenth  of  one  percent  of  average 
butterfat  content  above  3.5  percent,  or 
adding  for  each  one-tenth  of  one  per¬ 
cent  of  average  butterfat  content  below 
3.5  percent  an  amount  per  hundred¬ 
weight  which  shall  be  calculated  by  the 
market  administrator  by  multiplying  by 
0.125  the  average  of  the  daily  prices, 
using  the  midpoint  of  any  range  as  one 
price,  for  Grade  A  (92-score)  butter  at 
wholesale  in  the  New  York  market  as 
reported  for  the  period  between  the  16th 
day  of  the  preceding  month  and  the  15th 
day,  inclusive,  of  the  current  month  by 
the  Department  of  Agriculture;  and 
(2)  Adjust  the  result  obtained  in  sub- 
paragraph  (1)  of  this  paragraph  by  the 
amount  shown  below  for  the  applicable 


month: 

Amount 

Amount 

Month: 

(cents) 

Month : 

(cents) 

Jan  — 

-  +16 

July  _. 

-  +16 

Feb  ___ 

-  +15 

Aug  ... 

.  +23 

Mar _ 

_  +08 

Sept  _. 

.  +19 

Apr _ 

_  +04 

Oct 

-  +19 

May  „ 

-  +01 

Nov  __ 

-  +19 

June _ 

_  +02 

Dec 

.  +19 
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vious  month  in  an  amount  computed  by 
multiplying  the  difference  between  the 
Class  I  milk  and  the  Class  n  milk  prices 
of  the  Philadelphia  order  for  such  pre¬ 
ceding  month  by  the  hundredweight  of 
gftim  milk  and  butterfat  contained  in 
opening  inventory  of  fluid  milk 
products) .  * 

§  1004.71  Computation  of  uniform 

prices  for  handlers. 

The  market  administrator  shall  com¬ 
pute  each  month  a  uniform  price  for 
each  handler  for  producer  milk  received 
at  his  producer  milk  plants  as  follows: 

(a)  Add  to  the  amount  computed  pur¬ 
suant  to  §  1004.70  the  total  of  the  loca¬ 
tion  differential  deductions  applicable 
pursuant  to  §  1004.82; 

(b)  Add  or  subtract  for  each  one-tenth 
percent  that  the  average  butterfat  con¬ 
tent  of  producer  milk  received  by  such 
handler  is  less  or  more,  respectively,  than 
3.5  percent  an  amount  computed  by  mul¬ 
tiplying  such  difference  by  the  butterfat 
differential  to  producers  computed  pur¬ 
suant  to  §  1004.81  and  multiplying  the 
result  by  the  total  hundredweight  of  pro¬ 
ducer  milk; 

(c)  Add  the  amount  represented  by 
any  deductions  made  for  eliminating 
fractions  of  a  cent  in  computing  the  uni¬ 
form  price  for  such  handler  for  the  pre¬ 
ceding  month;  and 

(d)  Divide  the  resulting  amount  by 
the  total  hundredweight  of  producer  milk 
received  by  such  handler.  The  result, 
less  any  fraction  of  a  cent  per  hundred¬ 
weight,  shall  be  known  as  the  uniform 
price  for  such  handler  for  milk  of  3.5 
butterfat  content,  f.o.b.  market. 

Payments 

§  1004.80  Payments  to  producers. 

Each  handler  shall  make  payment  to 
each  producer  for  milk  received  from 
such  producer  as  follows:  Provided,  That 
with  respect  to  producers  whose  milk  was 
caused  to  be  delivered  to  such  handler  by 
a  cooperative  association  which  is  au¬ 
thorized  to  collect  payment  for  such  milk, 
the  handler  shall,  if  requested  in  writ¬ 
ing  by  the  cooperative  association,  pay 
such  association  an  amount  equal  to  the 
sum  of  the  individual  payments  other¬ 
wise  payable  to  such  producers  in  accord¬ 
ance  with  this  section: 

(a)  On  or  before  the  last  day  of  each 
month  each  handler  shall  make  payment 
for  milk  received  during  the  first  15  days 
of  such  month  at  not  less  than  such  han¬ 
dler’s  estimate  of  his  uniform  price  per 
hundredweight  but  in  no  event  less  than 
the  price  per  hundredweight  for  Class  n 
milk  for  the  preceding  month; 

(b)  On  or  before  the  20th  day  after 
each  month  each  handler  shall  make 
payment  for  milk  received  during  such 
month  at  not  less  than  the  uniform  price 
per  hundredweight  computed  for  such 
handler  pursuant  to  §  1004.71,  subject  to 
the  butterfat  differential  computed  pur¬ 
suant  to  §  1004.81,  the  location  differ¬ 
ential  computed  pursuant  to  §  1004.82 
less  proper  deductions  authorized  in 
writing  by  such  producers  and  less  pay¬ 
ment  made  pursuant  to  paragraph  (a) 
of  this  section;  and 

<c)  On  or  before  the  20th  day  of  each 
month  each  handler  shall  pay  a  coopera¬ 


tive  association  which  is  a  handler,  with 
respect  to  milk,  skim  milk  and  cream  re¬ 
ceived  by  him  from  a  producer  milk  plant 
operated  by  such  cooperative  association 
not  less  than  an  amount  computed  by 
multiplying  the  minimum  prices  in  each 
class  subject  to  butterfat  differential 
computed  pursuant  to  9  1004.51  and  the 
location  differential  of  the  buying  han¬ 
dler  computed  pursuant  to  9  1004.52  by 
the  hundredweight  of  such  milk  in  each 
class. 

§  1004.81  Butterfat  differential  to  pro¬ 
ducers. 

The  applicable  uniform  prices  to  be 
paid  each  producer  pursuant  to  9  1004.80 
shall  be  increased  or  decreased,  for  each 
one-tenth  of  one  percent  which  the  aver¬ 
age  butterfat  content  of  his  milk  is  above 
or  below  3.5  percent,  respectively,  by  the 
butterfat  value  computed  pursuant  to 
§  1004.51(a)  and  rounded  to  the  nearest 
full  cent. 

§  1004.82  Location  differential  to  pro¬ 
ducers. 

In  making  payments  to  producers  pur¬ 
suant  to  9  1004.80,  the  applicable  uniform 
prices  to  be  paid  for  producer  milk  re¬ 
ceived  at  a  producer  milk  plant  located  at 
least  45  miles  from  the  nearest  of  the  City 
Halls  in  Philadelphia,  Pennsylvania;  At¬ 
lantic  City  or  Trenton,  New  Jersey,  by 
shortest  highway  distance  as  determined 
by  the  market  administrator,  shall  be  re¬ 
duced  23  cents  plus  one  and  one-half 
cent  for  each  additional  10  miles  distance 
or  fraction  thereof,  which  such  plant  is 
located  from  the  nearest  of  the  City  Halls 
in  Philadelphia,  Pennsylvania;  Atlantic 
City  or  Trenton,  New  Jersey. 

§  1004.83  Adjustment  of  accounts. 

Whenever  audit  by  the  market  admin¬ 
istrator  of  any  handler’s  reports,  books, 
records,  accounts,  or  verification  of 
weights  and  butterfat- tests  of  mlik  or 
milk  products  disclosed  errors  resulting 
in  money  due  a  producer  or  the  market 
administrator,  from  such  handler,  or  due 
such  handler  from  the  market  adminis¬ 
trator,  the  market  administrator  shall 
notify  such  handler  of  any  amount  so 
due  and  payment  thereof  shall  be  made 
on  or  before  the  next  date  for  making 
payments  as  set  forth  in  the  provisions 
under  which  such  error  occurred. 

§  1004.84  Expense  of  administration. 

As  his  pro  rata  share  of  the  expense 
of  administration  of  this  part,  each  han¬ 
dler  shall  pay  to  the  market  adminis¬ 
trator  on  or  before  the  20th  day  after 
the  end  of  the  month  for  such  month  2 
cents  per  hundredweight,  or  such  amount 
not  exceeding  2  cents  per  hundredweight 
as  the  Secretary  may  prescribe,  with  re¬ 
spect  to  all  receipts  of  producer  milk  in¬ 
cluding  such  handler’s  own  production. 

§  1004.85  Termination  of  obligations. 

The  provisions  of  the  section  shall 
apply  to  any  obligation  under  this  part 
for  the  payment  of  money: 

(a)  The  obligation  of  any  handler  to 
pay  money  required  to  be  paid  under  the 
terms  of  this  part  shall,  except  as  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section,  terminate  two  years  after  the  last 
day  of  the  calendar  month  during  which 


the  market  administrator  received  the 
handler’s  utilization  report  on  the  milk 
involved  in  such  obligation  unless  with¬ 
in  such  two-year  period  the  market  ad¬ 
ministrator  notifies  the  handler  in  writ¬ 
ing  that  such  money  is  due  and  payable. 
Service  of  such  notice  shall  be  complete 
upon  mailing  to  the  handler’s  last  known 
address,  and  it  shall  contain  but  need  not 
be  limited  to,  the  following  information: 

(1)  The  amount  of  the  obligation; 

(2)  The  month(s)  during  which  the 
milk,  with  respect  to  which  the  obliga¬ 
tion  exists  was  received  or  handled;  and 

(3)  If  the  obligation  is  payable  to  one 
or  more  producers  or  to  an  association 
of  producers,  the  name  of  such  pro¬ 
ducer  (s)  or  association  of  producers,  or  if 
the  obligation  is  payable  to  the  market 
adminstrator,  the  account  for  which  it  is 
to  be  paid; 

(b)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obligation  under  this  part, 
to  make  available  to  the  market  admin¬ 
istrator  or  his  representatives  all  books 
and  records  required  by  this  part  to  be 
made  available,  the  market  administra¬ 
tor  may,  within  the  two-year  period  pro¬ 
vided  for  in  paragraph  (a)  of  this  sec¬ 
tion,  notify  the  handler  in  writing  of  such 
failure  or  refusal.  If  the  market  admin¬ 
istrator  so  notifies  a  handler,  the  said 
two-year  period  with  respect  to  such  ob¬ 
ligation  shall  not  begin  to  run  until  the 
first  day  of  the  calendar  month  follow¬ 
ing  the  month  during  which  all  such 
books  and  records  pertaining  to  such  ob¬ 
ligation  are  made  available  to  the  market 
administrator  or  his  representatives; 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
a  handler’s  obligation  under  this  part  to 
pay  money  shall  not  be  terminated  with 
respect  to  any  transaction  involving 
fraud  or  willful  concealment  of  a  fact, 
material  to  the  obligation,  on  the  part  of 
the  handler  against  whom  the  obliga¬ 
tion  is  sought  to  be  imposed;  and 

(d)  Any  obligation  on  the  part  of  the 
market  administrator  to  pay  a  handler 
any  money  which  such  handler  claims  to 
be  due  him  under  the  terms  of  this  part 
shall  terminate  two  years  after  the  end 
of  the  calendar  month  during  which  the 
milk  involved  in  the  claim  was  received 
if  an  underpayment  is  claimed,  or  two 
years  after  the  end  of  the  calendar 
month  during  which  the  payment  (in¬ 
cluding  deduction  or  set-off  by  the  mar¬ 
ket  administrator)  was  made  by  the 
handler  if  a  refund  on  such  payment  is 
claimed,  unless  such  handler  within  the 
applicable  period  of  time,  files,  pursuant 
to  section  8c(15)  (A)  of  the  Act,  a  peti¬ 
tion  claiming  such  money. 

Effective  Time,  Suspension  or 
Termination 

§  1004.90  Effective  time. 

The  provisions  of  this  part  or  any 
amendment  to  this  part  shall  become 
effective  at  such  time  as  the  Secretary 
may  declare  and  shall  continue  in  force 
until  suspended  or  terminated  pursuant 
to  9  1004.91. 

§  1004.91  Suspension  or  termination. 

The  Secretary  may  suspend  or  ter¬ 
minate  this  part  or  any  provisions  of  this 
part  whenever  he  finds  this  part  or  any 
provisions  of  this  part  obstructs  or  does 


11868 


PROPOSED  RULE  MAKING 


not  tend  to  effectuate  the  declared  policy 
of  the  Act.  This  part  shall  terminate,  in 
any  event,  whenever  the  provirions  of  the 
Act  authorizing  it  cease  to  be  in  effect. 

§  1004.92  Continuing  obligations. 

If  upon  the  suspension  or  termination 
of  any  or  all  provisions  of  this  part,  there 
are  any  obligations  thereunder,  the  final 
accrual  or  ascertainment  of  which  re¬ 
quires  further  acts  by  any  person  (in¬ 
cluding  the  market  administrator) ,  such 
further  acts  shall  be  performed  notwith¬ 
standing  such  suspension  or  termination. 

§  1004.93  Liquidation. 

Upon  the  suspension  or  termination 
of  the  provisions  of  this  part,  except  this 
section,  the  market  administrator,  or 
such  liquidating  agent  as  the  Secretary 


may  designate,  shall,  if  so  directed  by  the 
Secretary,  liquidate  the  business  of  the 
market  administrator’s  office,  dispose  of 
all  property  in  his  possession  or  control, 
including  accounts  receivable,  and  exe¬ 
cute  and  deliver  all  assignment  or  other 
instruments  necessary  or  appropriate  to 
effectuate  any  such  disposition.  If  a 
liquidating  agent  is  so  designated,  all 
assets,  books,  and  records  of  the  market 
administrator  shall  be  transferred 
promptly  to  such  liquidating  agent.  If 
upon  such  liquidation,  the  funds  on  hand 
exceed  the  amounts  required  to  pay  out¬ 
standing  obligations  of  the  office  of  the 
market  administrator  and  to  pay  neces¬ 
sary  expenses  of  liquidating  and  distri¬ 
bution,  such  excess  shall  be  distributed 
to  contributing  handlers  and  producers 
in  an  equitable  manner. 


Miscellaneous  Provisions 
§  1004.100  Agents. 

The  Secretary  may,  by  designation  in 
writing,  name  any  officer  or  employee  of 
the  United  States  to  act  as  his  agent  or 
representative  in  connection  with  any  0f 
the  provisions  of  this  part. 

§  1004.101  Separability  of  provisions. 

If  any  provision  of  this  part,  or  its 
application  to  any  person  or  circum¬ 
stances  is  held  invalid,  the  application  of 
such  provision  and  of  the  remaining  pro¬ 
visions  of  this  part,  to  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 

[PJR.  Doc.  63-11685;  Plied,  Nov.  5,  1963; 

8:45  a.m.] 
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